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CONSUMERS SHORTCHANGED? OVERSIGHT 
OF THE JUSTICE DEPARTMENT’S MORT- 
GAGE LENDING SETTLEMENTS 


THURSDAY, FEBRUARY 12, 2015 

House of Representatives, 

Subcommittee on Regulatory Reform, 
Commercial and Antitrust Law 

Committee on the Judiciary, 
Washington, DC. 


The Subcommittee met, pursuant to call, at 10:32 a.m., in room 
2141, Rayburn Office Building, the Honorable Tom Marino (Chair- 
man of the Subcommittee) presiding. 

Present: Representatives Marino, Goodlatte, Collins, Ratcliffe, 
Trott, Bishop, Conyers, and Jeffries. 

Also present: Representative King. 

Staff present: (Majority) Dan Huff, Counsel; Andrea Lindsey, 
Clerk; and (Minority) Slade Bond, Counsel. 

Mr. Marino. The Subcommittee on Regulatory Reform, Commer- 
cial and Antitrust Law will come to order. Without objection, the 
Chair is authorized to declare recesses of the Committee at any 
time. 

We welcome everyone to today’s hearing on Consumers Short- 
changed? Oversight of the Justice Department’s Mortgage Lending 
Settlements. I will recognize myself for a brief opening statement. 

Welcome to this hearing entitled “Consumers Shortchanged? 
Oversight of the Justice Department’s Mortgage Lending Settle- 
ments.” At issue are DOJ’s high profile settlements with 
JPMorgan, Citi, and Bank of America over their activities related 
to the financial crisis. The Committee is concerned that too much 
of the settlement money is not making it directly to consumers 
genuinely harmed. 

The Citi and Bank of America settlements require the banks to 
donate at least $150 million and as much as over a half billion dol- 
lars to activist groups. To be sure, those groups do engage in hous- 
ing counseling and related activities, but those activities are most 
helpful to families still in their homes. What about the millions of 
Americans who have already lost their homes? 

I know the Department of Justice responds that the mandatory 
donation provisions represent only a small portion of the consumer 
relief packages which total in the billions, but tell that to Jeff and 
Robin Brown. After the Chrysler plant in Newark, Delaware closed 

( 1 ) 
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in 2009, they fell on hard times. Frustrating attempts to renego- 
tiate their mortgage with Citi was were fruitless. They lost $3,000 
to a loan assistance scam, then they received an eviction notice. 

The request for two extra weeks so Rohin could recover from a 
setback with her multiple sclerosis was denied. So they looked at 
what they could and they took what they were able and departed 
the home they had saved for and lived in for 8 years. As a result 
of the settlement, they got a check from Citi for $500. 

Their experience is detailed, along with others, in a Delaware on- 
line story titled “Some Who Lost Homes Feel Forgotten in Fore- 
closure Settlements.” They are upset that the State of Delaware is 
poised to spend the remaining $36.6 million on community service 
projects instead of actual victims. I want to know why DOJ did not 
do more to ensure that States receiving settlement money put vic- 
tims before pet projects. 

The evidence is not nearly anecdotal. The story noted that of 
32,000 homeowners foreclosed upon, only about a thousand ever re- 
ceived compensation. Most checks were for less than $1,500. That 
is just in Delaware. Since 2008, there have been 4.9 million fore- 
closures nationwide. It is a cruel irony that those who have lost the 
most to the foreclosure crisis seem to be helped the least from DOJ 
settlements. 

Loan modifications cannot assist those already evicted. They 
should have the strongest claim to the limited amount of hard dol- 
lars that the banks are paying out. Instead, the cash is going to 
activist groups because they work with victims of the housing cri- 
sis. I guess this means the Administration does believe in trickle- 
down economics so long as the money is trickling through activist 
groups. I hope these groups at least do good work because Congress 
already funds some of them through Federal grants. 

But therein lies another problem. It is the role of the Congress, 
not the executive, to allocate funds. This is a core feature of our 
constitutional system of separation of powers. James Madison 
called Congress’ appropriations power “the most effectual weapon.” 
He noted it was the power of the purse that allowed the British 
Parliament to reduce “the overgrown prerogatives of the other 
branches of government.” 

Also oversight is lacking. For example, the Legal Services Cor- 
poration, which provides funding for legal aid, has a dedicated 
oversight section to monitor grantees. The bank settlement pro- 
vides no such oversight to ensure the recipient of donations use 
them as intended. If the money is not being used to lift up those 
most affected by the housing crisis, should we not at least be con- 
cerned about how it is spent? In short, the mandatory donation 
provisions also raise a host of legal and policy issues, including po- 
tential violations of the Miscellaneous Receipts Act and internal 
DOJ policies. 

I thank Deputy Assistant Attorney Graber and all of our wit- 
nesses for attending, and I look forward to the discussion. Unfortu- 
nately, my good friend, Mr. Johnson, is not here today because he 
has the flu, and he is the Ranking Member of the Subcommittee. 
But we are also honored and fortunate enough to have the Ranking 
Member of the full Committee, Mr. Conyers. So I am now going to 
ask Mr. Conyers to make an opening statement if he wishes to. 
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Mr. Conyers. Thank you, Mr. Chairman. I do wish to. Members 
of the Committee, the stated purpose of today’s hearing is to deter- 
mine whether there has been a misuse of mortgage settlement 
funds by the Administration for its so-called “pet projects.” In 
truth, however, this really is a hearing, a misguided hearing, a 
witch hunt, that has absolutely nothing to do with helping the mil- 
lions of hardworking Americans who were swindled by unscrupu- 
lous and predatory mortgage lenders and mortgage services. Nor 
does it have anything to do with addressing the massive fraud com- 
mitted by the securities industry that nearly led to the financial 
collapse of our Nation’s economy. 

Rather than focus on these critical issues, the majority has cited 
the so-called activist organizations and the Justice Department as 
the perpetrators worthy of this hearing. And who exactly are these 
entities? They are housing counseling programs administered at 
national. State, and local levels by service providers subject to a 
rigorous certification process by the United States Department of 
Housing and Urban Development. They include such organizations 
as the New York State Office for People with Developmental Dis- 
abilities, the Michigan State University Extension Service, the New 
York City Commission on Human Rights, and NeighborWorks 
America. 

So let us take a look in depth at one of these organizations. 
NeighborWorks is chartered by Congress. Its board of directors, 
whose membership is determined by statute, consists of the heads 
of the financial regulatory agencies, who are presidential ap- 
pointees subject to Senate confirmation. In fact. Congress in 2007 
designated NeighborWorks America to administer the National 
Foreclosure Mitigation Counseling Program pursuant to which this 
organization has helped more than 1.725 million homeowners. That 
is almost 2 million homeowners. 

If the majority really cared about the victims of the foreclosure 
crisis, we would be holding a hearing on either the mortgage crisis 
that still grips many parts of our Nation, or on how Congress could 
better assist those millions of Americans who still are at risk of los- 
ing their homes. Now, in stark contrast, when I was Chairman of 
this Committee, we held nine hearings and two field briefings ex- 
amining the causes and impact of the foreclosure crisis as well as 
potential solutions. Over the course of those hearings, the Com- 
mittee heard from a United States senator, various Members of the 
House, representatives from the Treasury Department, the Comp- 
troller of the Currency, the Federal Housing Finance Agency, bank- 
ruptcy judges, nationally recognized economists, leading academics, 
victims of predatory mortgage lending, and many more voices. 

Finally, I am particularly concerned that the majority has un- 
fairly singled out the National Council of La Raza, which is the Na- 
tion’s largest Hispanic civil rights and advocacy organization. The 
Chairman of this Committee and the Chairman of the Financial 
Services Committee in a letter to the Justice Department last No- 
vember characterized La Raza as “activist group that stands to 
benefit from the mortgage settlement agreements with Citicorp and 
the Bank of America.” As detailed in a response from La Raza, 
which I ask unanimous consent to include in today’s hearing 
record, there is absolutely no truth to this allegation. 
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February 1 1, 2015 

The Honorable Tom Marino The Honorable Hank Johnson, Jr. 

410 Cannon House Office Building 2240 Rayburn House Office Building 

Washington, DC 20515 Washington. DC 205 15 


Dear Chairman Marino and Ranking Member Johnson: 

On behalf of tlie National Council of La Raza (NCLR), tlie largest national Hispanic civil rights and 
advocacy organization in the United States, I write in regard to an upcoming hearing of the Subcommittee 
on Regulatory Rcfomi, Commercial and Antitrust Law of the House Judiciary Committee, titled 
"Consumers Shortchanged? Oversight oftlie Justice Department’s Mortgage Lending Settlements." 

While NCLR has not been contacted by anyone from the majority- regarding this hearing, we want to take 
the opportunity to inform you about NCLR’s long and distinguished work in the housing arena to correct 
some inaccuracies and misconceptions tliat have appeared in the media. 

NCLR proudly represents nearly 300 Affiliates — community -based organizations in 41 states, the District 
of Columbia, and Puerto Rico — tliat provide education, health, housing, w orkforce development, and 
other ser\'ices to millions of American families annually. As an American institution recognized in the 
book Forces for Good as one of the best nonpartisan, nonprofit organizations in the nation, wc strive to 
strengthen our country^ by promoting the advancement of Latino families. 

At tlie outset, 1 wish to note that what follows speaks solely to our historical work in tlie housing arena. 
While we are aware that we are included in a list of potential grantees in the Citibank and Bank of 
America settlements, along with every other national intermediary certified by the U.S. Department of 
Housing and Urban Development (HUD), we have not received any monies to date from either of these 
entities related to these settlements, nor have w-e been notified by either of these companies or the 
Deparhuent of Justice that w'e will be receiidng funding. 

Housing has long been a priority for our organization, since homcowncrsliip remains the cornerstone of 
achieving prosperity^ and securing the American Dream. For most Americans, a home is the largest asset 
that a family will ever own. Obtaining such an asset translates into nmior benefits for tlie family, tlieir 
communiti , and the national economy. Creating homeownership opportunities in low- and moderate- 
income Latino communities has thus been a priority of NCLR’s for more than a decade. For the last 1 3 
years, NCLR has operated the NCLR Homeow nership Network, which is composed of 49 community- 
based housing counseling providers tliat w-ork with over 50,000 families amiually. Tliese organizations 
have helped more tlian 30,000 families become first-time honiebuyers since the inception of the network. 

In recognition of our standing as the largest provider of housing counseling in the Latino community^ 
NCLR became one of HUD’s Housing Counseling Program national intermediaries in 1997-1998. HUD 
maintains comprehensive, stringent standards on how^ housing counseling is conducted and must certify 
all agencies that receive fimding. To ensure compliance, ITUD audits housing counseling agencies every 
two years to measure adherence to their standards. Only audited agencies or agencies within intermediary 
networks arc deemed "HUD-ccrtificd’' and therefore eligible for flinding. 
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As a certified intermedian , we support our Affiliates by providing quality control and training, assisting 
in building capacity, facilitating industry partnerships, pioneering products, and offering teclmology 
support. NCLR also distributes funding to our housing-focused Affiliates through grants from federal and 
corporate sources that are based on work plans, goals, and outcomes. All organizations compete forthis 
funding annually to ensure that counseling services reach new communities and promote tlie strong work 
of the nonprofits that serv'e tliem. 

NCLR's network of expert housing counselors — and all HUD-ccitified housing counselors — play a 
cmcial role as third parties that offer unbiased information and advice to homebuyers, renters, victims of 
predatory^ lending, and families facing a financial emergency. NCLR's network of housing coimselors 
emphasizes in-person, one-on-one counseling that has proven more effective at generating positive 
outcomes for Latino families. For some, a housing counselor has made the difference between 
unnecessary foreclosure and keeping a home. 

Tlie w'ork of the N CLR Homeow’iiership Network could not be more important, as families continue to 
recover from tlie wealtli they lost during the foreclosure crisis. As you may know, communities of color, 
and tlie Latino community in particular, were hit hardest by this crisis. For example: 

• Hispanic families lost 44% of their wealth between 2007 and 2010; by contrast. White femilics 
lost 11%. 

• From 2005 to 2009, the median level of home equity held by Latino homeowners declined by- 
half — from $99,983 to $49,145. At the same time, homeowiiership rates among Hispanics also 
fell, from 51% to 47%. 

• A disproportionate share of Hispanics live in California, Florida, Nevada, and Arizona, states that 
experienced the steepest declines in housing values during the crisis. 

Tlie U.S. Department of Justice settlement agreements with various financial institutions in part indicate 
why tliis may have been tlie case. Tliese settlements found tliat mortgage lenders often targeted Latinos 
and otlier miuority borrowers v\ itli unsafe and predatory products. As a remedy, a small fraction of the 
overall payments in these settlements was dedicated to certified housing counseling intemiediaries, given 
the known success of counselors in helping families remain in their homes. 

One example is a Georgia-based organization that is a member of tlie NCLR Homeoivnership Network, 
Dalton-Whitficld Coinnuinity Development Corporation, Inc. (DWCDC). This organization provided 
foreclosure prevention counseling to help a family secure a loan modification on a subprime, high-intcrest 
loan after the family was denied several times by the bank. Administrative errors on the part of the 
servicer, such as losing documents and revolving points of contact, made the process umnaiiageable for 
the family over a two-y ear period, Tlie family eventually received a modification due to a DWCDC 
counselor's intervention with the servicer, The housing counselor also continued to assist the family in 
managing communications with the lender and creating a crisis budget to save for future emergencies. 
Tliere are countless examples like tliis from NCLR and other counseling organizations in w-hicli housing 
counselors help families confront lengdiy and complex processes and work with unresponsive banks — 
issues that are all the more complicated when there are language barriers. Tliis example is illustrative of 
what wc know to be tme: housing counseling works. 

The September 2014 NeighborWorks America evaluation for the National Foreclosure Mitigation 
Counseling (NFMC) program (for the period July 2009-June 2012) showed tliat homeowners are 2.83 
times more likely to get a modification if they receive housing counseling. As a result, over 96, ()()() 

Chic^ci-o.HliriOi? * Los Ang<S€S,Cs rs-a 
iVlioDiLFioiic-.". • Niv.'vyoik.Nov'.'VoTk ■ Fhrrifr^f:»,Aii/:oT>d • Si y i cno 
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NFMC clients secured a loan modification through housing counseling — modifications tliat tliey could 
not have secured on their own — saving tliem about $478 million amiualh . The combined effect of 
monthh loan payment reduction and counseling assistance also reduced, by approximate!} 70%, the odds 
that a borrower would return to troubled loan status after receiving a loan modification. Virtually all of 
the improvement in sustained loan perfonnance was a result of NFMC counseling, during which clients 
received help to improve their financial management skills and manage relationships with servicers and 
investors, among other types of support. 

Policymakers on both sides of the aisle have recognized the value of pre- and post-purchase counseling. 
Former Congressman James Walsh (R-NY) played an instrumental role in allocating fimding to housing 
counseling, and fonner Senator Kit Bond (R-MO) has written a number of blog posts and editorials 
through his work with the Bipartisan Policy Center on the importance of early intervention to forestall 
financial disaster. Tlicsc arc just two examples out of many who have spoken about housing counseling’s 
demonstrable benefit. 

As a civil rights and advocacy organization, NCLR recognizes tliat some may disagree v^’itll the policy 
positions we have taken. However, we hope we can all agree tliat preventing foreclosure and keeping 
families in their homes arc critically important to stabilizing our nation’s economy. I hope this letter puts 
to rest any confusion about the role of the NCLR Homeownership Network and clarifies our ongoing 
work to help homeowners. 

My staff arc willing to answer any questions you may have. Please contact Lindsay Daniels, Manager of 
NCLR’s Wealth-Building Initiative, at 202.776.1704 or l daiii c l$'^ ;iiclr org for additional information. 

Sincerely, 



Lautaro “Lot” Diaz 
Vice President, 

Housing and Community Development 

cc: Congressman Jeb Hensarling 
Congressman Bob Goodlatte 


CIHtes; Chicaco.lflirich - Lc^ Angles, Caiifofnsa 
OiSi5a ' N';n'^ywk,Ne',vVo(k - Pho?i5ix,Ajis7i)j • S.in Aniofiic, 1 
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Mr. Conyers. In fact, La Raza has not received a single penny 
from these settlements, and it did not proactively seek to be des- 
ignated as a recipient of these funds. La Raza is not even named 
specifically in either of these settlement agreements as a des- 
ignated recipient. And if it was to receive any monies under these 
agreements. La Raza has a firewall between its housing counseling 
activities and its advocacy activities, as well as accounting stand- 
ards in place to ensure such a separation. This information was 
readily available had the majority simply reached out to La Raza 
to confirm its allegations before putting them in writing to the Jus- 
tice Department. 

Thank the witnesses for joining us here today, and, Mr. Chair- 
man, I yield back the balance of my time. 

Mr. Marino. Thank you. Congressman Conyers. It is my pleas- 
ure now to recognize the Chairman of the full Judiciary Committee, 
the gentleman from Virginia, Congressman Goodlatte, for his open- 
ing statement. 

Mr. Goodlatte. Thank you, Mr. Chairman. This hearing opens 
a pattern or practice investigation into the Justice Department 
mortgage lending settlements. The concern is that DOJ may have 
systematically subverted Congress’ budget authority by using set- 
tlements to funnel money to activist groups. The evidence is a pro- 
gression of startling terms in the DOJ’s mortgage banking settle- 
ments. It began with the JPMorgan settlement that merely offered 
credit for donations to community redevelopment groups. Next 
came Citi and Bank of America settlements requiring $150 million 
in donations to housing nonprofits. 

These donations earned double credit against the banks’ overall 
obligations. Meanwhile, credit for direct forms of consumer relief 
remain dollar for dollar. Bank of America’s settlement also re- 
quired it to set aside $490 million to pay potential consumer tax 
liability arising from loan modifications. Should Congress again ex- 
tend the non-taxable treatment of home loan forgiveness, the 
money does not revert to the bank. Instead it flows to activist 
groups, like NeighborWorks America, which has been described as 
funding “a national network of left wing community organizers op- 
erating in the mold of ACORN.” 

All told, DOJ has directed as much as half a billion dollars to ac- 
tivist groups entirely outside of the congressional budget and over- 
sight process. DOJ will say that the groups receiving donations 
provide relief to homeowners. Even assuming this housing-related 
work is entirely non-partisan, money is fungible. Donations to the 
housing arm of any recipient would free up funds for the recipient 
to engage in more controversial activism in other areas. Further- 
more, the Miscellaneous Receipts Act, or MRA, requires that money 
received by the government from any source be deposited in the 
Treasury. Directing a defendant to pay money directly to a third 
party interest group is simply an end run around the law. 

DoJ’s own internal guidance documents acknowledge the poten- 
tial for abuse when settlements require donations to third parties. 
The U.S. Attorney’s Manual says that the practice is restricted be- 
cause it can create actual or perceived conflicts-of-interest and/or 
other ethical issues. It was almost entirely banned in 2008 due to 
instances of perceived abuse. 
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Exception was made for environmental settlements in view of ro- 
bust guidance issued by DOJ’s Environment and Natural Re- 
sources Division. However, to the extent that guidance is the basis 
for an exemption, DOJ’s banking settlements violate it. The guid- 
ance requires a mechanism to ensure that any party receiving the 
funds spends them in a manner consistent with the intent of the 
community service requirement. There is no such oversight in the 
DOJ’s banking settlements. The monitor is responsible only for the 
bank’s compliance, not how the activist groups who receive dona- 
tions use them. Related guidance also caps credit for donations to 
community service projects at dollar for dollar. 

Even more troubling, the guidelines state that community service 
cannot be of such a nature that it provides additional resources for 
the performance of an activity for which Congress specifically has 
appropriated funds. This ensures that the settlement does run not 
afoul of the Miscellaneous Receipts Act by unilaterally augmenting 
a congressional appropriation. 

Congress specifically funds the Department of Housing and 
Urban Development’s Housing Counseling Assistance Program. In 
a press release. La Raza, one of the largest grant recipients under 
the program, lamented that Congress cut funding from $88 million 
to $45 million. It subsequently praised DOJ bank settlements, 
which required $30 million in donations specifically to HUD-ap- 
proved housing counseling agencies. Thus, DOJ’s settlements ap- 
pear to restore most of the funding that Congress specifically cut. 

Eor DOJ to funnel money to third parties through settlements 
this way may violate the law and is undoubtedly bad policy. The 
purpose of enforcement actions is punishment and redress to actual 
victims. Carrying that concept to communities at large or activist 
community groups, however worthy, is a matter for the legislative 
branch and is not to be conducted at the unilateral discretion of the 
executive. 

I thank all of our witnesses for appearing and look forward to 
their testimony today. Thank you, Mr. Chairman. 

Mr. Marino. Thank you. Chairman. Without objection, other 
Members’ opening statements will be made part of the record. 

And now just to do some little detail work, I think Mr. Conyers 
wants to enter something in the record. 

Mr. Conyers. Yes. I would like to put our colleague. Hank John- 
son’s, statement in the record. And I ask unanimous consent to 
have his statement put into the record, please. 

Mr. Marino. Without objection, so ordered. 

[The prepared statement of Mr. Johnson follows:] 

Prepared Statement of the Honorable Henry C. “Hank” Johnson, Jr., a Rep- 
resentative in Congress from the State of Georgia, and Ranking Member, 

Subcommittee on Regulatory Reform, Commercial and Antitrust Law 

Thank you, Chairman Marino. 

Built on the hack of predatory loans, toxic mortgage securitization, and regulatory 
failure, the mortgage-foreclosure crisis has blighted entire cities across the country 
while destabilizing the home market and countless other industries. 

But the effects of foreclosures go far beyond simple economics. 

Since the start of the Great Recession, foreclosures have sent shockwaves 
throughout entire communities, taking children out of schools, pulling families and 
friends apart, undermining religious congregations, and creating other forms of so- 
cial instability. 
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Although recent data indicates that the foreclosure-filing rate is dropping to its 
lowest level since 2006, these positive figures do not capture the continued hardship 
of low-income and minority and households, which lag far behind national home- 
ownership rates. Andrea Levere, the president of the Corporation for Enterprise De- 
velopment, notes that this trend threatens “to exclude an increasing percentage of 
Americans from our mainstream financial systems.” 

We can’t allow this to happen. 

It is therefore incumbent on the federal government to not only hold fraudulent 
corporations accountable, but to also require that they meaningfully help the mil- 
lions of consumers they harmed. 

Today’s hearing concerns settlement agreements between the Justice Department 
and JPMorgan, Citigroup, and Bank of America — companies that each admitted to 
fraudulently packaging, marketing, and selling residential-mortgage back securities, 
even where the banks knew the loans were defective. 

These settlements amply demonstrate the fraud that pervaded every level of the 
securities industry, fraud that substantially contributed to the mortgage-foreclosure 
crisis and recession. 

In addition to significant civil penalties, each of these agreements contains con- 
sumer-relief provisions designed to provide much-needed relief to millions of Ameri- 
cans affected by the fraudulent sale of toxic securities. These provisions of the 
agreement require the banks to provide billions in first-lien principal forgiveness to 
help families who are underwater on a mortgage to stay in their homes. 

When homeowners fall behind in their mortgage payments, it is often a major 
task to bring them current. For that reason alone, mortgage modifications — such as 
those under the settlement agreements — are a standard tool to bring homeowners 
in good standing with their home loan and stop the foreclosure process. 

Educating and assisting consumers is also a critical tool in foreclosure prevention. 
The Department of Housing and Urban Development (HUD) has documented that 
if a consumer works with a HUD-approved housing counseling agency, the odds of 
a favorable outcome are almost two-times greater. 

Two of the Justice Department’s settlements also require the settling banks to do- 
nate funds toward neighborhood reinvestment activities, which include donations to 
HUD-approved Housing Counseling Agencies, state-based Interest on Lawyer Trust 
Accounts organizations, and Community Development Financial Institutions. 

Housing counseling agencies offer a critical education component to helping con- 
sumers avoid default and foreclosure by identif3dng the documents the mortgage 
company needs from the homeowner and contacting the mortgage company on the 
homeowner’s behalf. 

As we search for ways to avoid another mortgage crisis while repairing the incal- 
culable damage that has already occurred, it is essential that we use every tool to 
keep families in their homes. 

Although I wish that the Justice Department’s settlements had required more of 
the banks that contributed directly to the plight of so many, I am confident that 
these agreements will do much to help millions of consumers across the country. 

I yield back. 


Mr. Conyers. Thank you. 

Mr. Marino. And I am asking unanimous consent to enter into 
the record the following: number one, a letter to the Committee 
from the predominant legal scholar, Richard A. Epstein, outlining 
his view that appropriations to community groups should not be 
made part of the settlement process; number two, a statement for 
the record from the U.S. Chamber of Commerce and the U.S. 
Chamber Institute for Legal Reform noting that directing private 
parties to make payments to other private parties as part of settle- 
ment is, in effect, creating a Federal grant program that is admin- 
istered by the agencies without statute^ authorization; and finally, 
number three, a memo from the organization. Cause of Action, en- 
titled “Investigation of Bank of America Settlement Receipts, 
NeighborWorks America.” 

Hearing no objections, so ordered. 

[The information referred to follows:] 
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Richard A. Epstein 
800 North Michigan Avenue 
Apartment 3502 
Chicago, IL 60611 


February 9, 2015 


The Honorable Bob Goodlatte 
Chairman 

Committee on the Judiciary 
U.S. House of Representatives 
Washington, DC 20510 

The Honorable jeb Hensariing 
Chairman 

Committee on Financial Services 
Washington DC 20510 

Re: Mortgage Lending Settlements of the Department of Justice with JP 
Morgan, Citigroup and Bank of America. 

Dear Chairman Goodlatte and Chairman Hensariing: 

This past week I was asked by Mr. Daniel Huff, Counsel in the House Judiciary 
Committee, to comment on some key features of the settlements that the 
Department of Justice has entered into with the three above-referenced banks. 
These transactions have been subject to an exchange of letters between Chairmen 
Bob Goodlatte and Jeb Hensariing and Peter J. Kadzik of the Department of Justice. 
In their letter of November 25, 2014, Chairmen Goodlatte and Hensariing asked very 
specific questions about the above referenced settlements. I do not think that these 
queries were fully and accurately answered by Mr. Kadzik's letter of January 6, 2015. 

Before I address the arguments raised in this exchange of letters, I should 
state at the outset that in this matter I do not represent any client interest. 1 am 
writing this short because I had to decline Mr. Huffs invitation to testify at a 
planned Committee hearing later this week. My views on this question have been 
formed by extensive work that I have done both on financial regulation of the 
mortgage markets and, separately, on civil settlements and deferred prosecution 
agreements. I should also add that presently 1 am a professor of law at New York 
University Law School, a senior fellow at the Hoover Institution, and a senior 
lecturer, and professor emeritus at the University of Chicago. My letter in this case 
is written in a purely personal capacity and in no way represents or reflects the 
views of any of these three institutions. 


RAE: Goodlatte/Hensarling 


2/9/15 


1 
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The initial letter in this exchange from Chairmen Goodlatte and Hensarling, 
written on November 25, 2014 asked the DO) to explain key provisions of the 
settlements that were recently entered into with Bank of America (BoA) and 
Citigroup. The source of their inquiry was that these settlements contained 
provisions that the settling banks go donate "$150 million to activist groups like La 
Raza and NelghborWorks" to assist community organizers. No similar provision was 
found in the earlier settlement with J.P. Morgan. Under the BoA and Citigroup 
settlements any dollars spent on these programs receive a two-dollar credit against 
their "overall consumer relief commitment," which necessarily gives the banks a 
financial incentive to take advantage of the stated credit to reduce their overall 
financial exposure. The Goodlatte-Hensarling letter then closes by making five 
specific requests about the people and processes that were involved in fashioning 
the BoA and Citigroup settlements. 

The response from Mr. Kadzik defends the substantive terms of the BoA and 
Citigroup settlements, and then closes with a short paragraph that indicates that the 
settlement was negotiated “in good faith with the banks, who were represented by 
counsei." That paragraph states further that the terms of both settlements "were 
not dictated by the White House or any outside entity." Let me comment on the 
merits of the DOJ contentions. 

As an initial observation, regardless of the merits of the basic payments to 
consumers under these settlements, the point of contention is solely the diversion of 
large sums of money from consumers to community groups who were not injured 
by any bank behavior. Institutionally, these are substantive appropriations to 
parties unrelated to the litigation that should only be made through the ordinary 
legislative process, after deliberation and debate in Congress. The DO) settlement 
impermissibly short-circuits that entire political process, thereby allowing the DOj 
to go beyond its own proper litigation role. 

The shortfalls in the DOj’s processes are evident from the unsatisfactory 
response that Mr. Kadzik gives to the five specific questions on process contained on 
pages 2 and 3 of the Goodlatte/Hensarling letter. Their questions all asked which 
parties in and out of government "were involved" in the DOj's decision to abandon 
the settlement format used in the )P Morgan case in both the BoA and Citigroup 
settlements. That concern is a valid one because it is always a dangerous practice to 
allow parties outside the DOJ to influence the terms of settlement. Evidently, any 
party that can so benefit has a built-in incentive to urge DOJ to push hard in 
litigation to generate some future collateral benefit. 

These concerns have been evident in other cases. It was for precisely this 
reason that 1 publicly opposed the deferred prosecution agreement that then U.S. 
Attorney for New jersey, Christopher J. Christie entered into with Bristol-Myers- 
Squibb, which contained a provision that required B-M-S to "endow a chair at Seton 
Hall University School of Law" Mr. Christie's alma mater, for teaching of business 
ethics. See Richard A. Epstein, The Deferred Prosecution Racket, The Wall Street 


RAB: Goodlatte/Hensarling 


2/9/15 


2 



12 


lournal, November 28, 2006, available at 

htt p://www,wsi .co ni/articles/SBl 164683957378 3 4160 . The great risk of course is 
that many institutions, not just Seton Hall, will press government lawyers to supply 
them with a share of the financial gains, and, perhaps, urge them to pursue 
aggressively the underlying civil or criminal investigation or litigation. The same 
risk is even greater in high stakes litigation like the DO| actions against BoA and Citi. 

The answers that Mr, Kadzik gives do not offer any concrete information on 
how best to deal with these risks. The DO] should have addressed each of the five 
separate inquiries explicitly. Instead, Mr. Kadzik's brief penultimate paragraph 
offers only an evasive denial. The questions of the Goodlatte/Hensarling letter 
never asked whether the White House or any outside entity "dictated" settlement 
terms. Every one knows that they did not. The relevant questions are these. Who 
were the persons who made the decision to deviate from the settlement formula 
used in the J.P. Morgan case. Were there either White House or outside entities who 
influenced the outcome by inserting themselves into the settlement process Mr. 
Kadzik’s does not deny that involvement took place. Nor does his letter respond to 
questions 2 or 3, by naming any particular parties from either the non-profits or the 
White House who may have been involved in structuring the settlement. 

Nor is it responsive to the Goodlatte/Hensarling letter to note that the banks 
were represented by outside counsel. The simple point here is that on this issue the 
banks are not adverse to the DO|. indeed, both BoA and Citigroup have every 
incentive to accept terms that give them a two-for-one credit for any money that is 
paid out, even indirectly, to various advocacy groups. Their interest lies In reducing 
their total settlement costs. They do not care who gets the money. The two-for-one 
credit achieves exactly their preferred result 

Mr. Kadzik's letter also seeks to distance the DO) from the two-for-one 
payment process by noting that "the banks are responsible for choosing specific 
recipients of consumer relief funds.” But that observation does not answer the 
fourth question of whether the DOJ or the White House offered guidance to BoA and 
Citigroup at any time during this process. The fact that the banks funneled 
settlement dollars through organizations on lists approved by the DO) does not 
eliminate the institutional risks involved in this case. Indeed, the specifics that deal 
with "donations to capitalize certified Community Development Financial 
Institutions" appear to limit distributions to parties on an approved list maintained 
by the Department of Treasury. With all these built-in settlement constraints, it 
seems highly likely that many settlement funds did in fact go to groups like La Raza 
or NeighborWorks. It would be perfectly reasonable for Chairmen Goodlatte and 
Hensarling to ask DOJ to supply a list of the grantees from these settlements if that 
information is not otherwise publicly available. 

In sum I think that all appropriations to community groups should not be 
made part of the settlement process, as has happened in this case. Mr. Kadzik's 


RAE: Goodlatte/Hensarling 


2/9/15 


3 
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letter has done nothing to allay my concerns 1 have not formed any opinion on what 
response Congress should make toward these actions. 

Sincerely yours. 

Richard A. Epstein 


RAE: Goodlatte/Hensarling 


2/9/15 


4 
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statement of the U.S. Chamber of Commerce 


ON: Government Settlement Practices and Enforcement 
Slush Funds 
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The Judiciary Subcommittee on Regulatory Reform, 
Commercial and Antitrust Law 


i 6 15 H Street NW | WashinglOD. DC ( 20062 
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statement for the Record Provided by 

The U.S. Chamber of Commerce and the U.S. Chamber Institute for Legal Reform 

To the SEbcommittee on Regulatory Reform, Commercial, and Antitrust Law of the House 

Committee on the Judiciary 

Hearing on “Consumers Shortchanged? Oversight of the Justice Department’s Mortgage 

Lending Settlements” 

February 12, 2015 

This statement is being provided by the U.S. Chamber of Commerce (the “Chamber”) 
and the U.S, Chamber Institute for Legal Reform (“ILR”). The U.S. Chamber of Commerce is 
the world’s largest business federation representing the interests of more than three million 
companies of all sizes, sectors, and regions, as well as state and local chambers and industry 
associations, and dedicated to promoting, protecting, and defending America’s free enterprise 
system. ILR is an affiliate of the Chamber dedicated to making our nation’s overall civil legal 
system simpler, fairer, and faster for all participants. 

The Chamber and ILR applaud the Subcommittee for holding this hearing regarding the 
federal government’s practices in connection with settlements of enforcement proceedings. The 
Constitution vests Congress with authority to control and direct the spending of public resources. 
Federal agencies ai'e circumventing this clear command by directing private parties to make 
payments to other private parties as part of settlement — in effect creating a federal grant 
program that is administered by the agencies without statutory authorization, Simply put, there 
is no statutory or constitutional basis for allowing federal Executive agencies to selectively 
distribute public funds to favored private parties. 

These unauthorized and unchecked activities by federal agencies do not simply 
undermine the structure specified in the Constitution. Tliey also create perverse incentives for 
agency officials to pursue enforcement activities that arc based not on the public interest, but on 
the individual officials’ narrow private interests in obtaining funds for favored private parties, 

Indeed, the government frequently imposes these financial requirements as the price of 
settlement — and private parties often are forced to settle, regardless of the merits of the 
government’s underlying claims, in order to avoid the brand and reputational damage that may 
result from an indictment or lengthy litigation. Here are just a few examples: 

» The Justice Department in 2012 required the Gibson Guitar Corporation to make a 
$50,000 “community service payment” to the National Fish and Wildlife Foundation 
(“NFWF”), even though that entity was not a victim of and had no direct relationship 
to the alleged offense — the claimed violation of a restriction on wood imports. 


' See Paul J. Larkin, “Funding Favored Sons and Daughters: Nonpro.sccution Agreements and 

‘Extraordinary Restitution’,” 47 Loy, L, Rev 1, 6-7 (2013), 
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* British Petroleum was obligated to “donate” nearly $2.5 billion to the NFWF over a 
five-year period, in connection with resolving a criminal investigation related to the 
Gulf of Mexico oil spill, ^ Shortly after the BP settlement was announced, then- 
Senator Mary Landrieu (whose state was arguably the biggest victim on the Gulf of 
Mexico spill) complained publicly about the DOJ’s decision to direct so much 
recovery money to a single foundation, the board of w'hich “include[d] only one 
person from the Gulf of Mexico.”^ 

® The phenomenon is not new: The U.S. Attorney for Connecticut in 2006 required a 
wastew'atcr treatment firm accused of violating the Clean Water Act to “donate” $ 1 
million to the Alumni Association for the United States Coast Guard Academy in 
New London, Connecticut to fund an Endowed Chair of Environmental Studies,"' The 
wastewater treatment firm was also forced to pay an additional $ 1 million to the 
Greater New Haven Water Pollution Control Authority in New Haven, Connecticut, 
to fund unspecified “environmental improvement projects,”^ 

There is no justification for these “private grant programs,” which violate the Constitution, lack 
any legitimate statutoiy basis, and tlireaten the public interest. Congress should prohibit them. 

Just as ti'oubiing, though occasionally authorized by statute, is the frequent practice of 
agencies retaining for their owm use the proceeds of private parties’ payments to the federal 
government in connection with settlements— in effect, seif-generated supplements to the 
agency’s statutory' appropriation. Are enforcement actions that include such payments really 
justified by the public interest, or are they instead grounded in a desire to expand the agency’s 
size, scope, and influence as well as to be an end run around Congress’ power over the purse? 

Perhaps the most notorious example of this practice is the Justice Department’s asset 
forfeiture program. In 1985, when the DOJ’s asset forfeiture iund was first initiated, it took in 
only approximately $27 million amiualiy. By 201 1, that figure had ballooned to $1.8 billion.^ 

Discussing the potential problems and perverse incentives created by the DOJ’s equitable 
sharing program and asset forfeiture practices, the American Civil Liberties Union stated: “When 
salaries and perks are on the line, officcre have a strong incentive to increase the seizures, as 


^ See Juliet Elpeiln, “BP Settlement a Boon to Conservation Group,” Washington Post (Nov. 16, 
2012), available at http:/,/www.washingtonpost.com/nationa!/health-science/bp-settlement-a-boon~to- 
conservation-group/2012/ll/16/ddcb2790-302b-l Ie2-a30e-5ca76eeec857_story.htm!. 

’ Id. 

News Release, U.S. Attorney’s Office (D, Conn.), “OMI and U.S. Enter into Deferred 
Prosecution Agreement” (Feb. 8, 2006), available at www,usdoj.gov/usao/cOpress2006/20060208.html, 

' hi 

" U.S. GAO, GAO-12-736, JUSTICE ASSETS FORFEITURE FUND: TRANSPARENCY OF BALANCES 

AND CONTROLS OVER EQUITABLE SHARING SHOULD BE IMPROVED, at 1 1 (20 1 2) available at 
http://www.gao. gov., 'asscts/600/592349 .pdf. 
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evidenced by an increase in the regularity and size of such seizures in recent years. Other 
commentators have also explained that allowing authorities to retain forfeited assets can distort 
legitimate enforcement priorities by incentivizing the pursuit of more valuable assets rather than 
more dangerous criminals and encouraging authorities to divert investigative resources away 
from those cases that are less likely to produce lucrative asset seizures, Indeed, concerns over 
the DOJ’s asset forfeiture program reached such a fever pitch that even Attorney General Eric 
Holder was forced to admit “a comprehensive review” of the program was needed.’ 

But the asset forfeiture program is not at all unique, The Consumer Financial Protection 
Bureau, the Environmental Protection Administration,' ‘ and tire Departments of Justice and 
Health and Human Services'" each maintain similar “slush fund” accounts in which settlement 
payments are deposited and then expended by the agencies, without congressional action. The 
total amounts of money involved ranges in the multiple billions of dollars. 

In our view, Congress should reassert its con.stitutioital authority, eliminate these 
accounts, and require all settlement proceeds to be deposited into the Treasury. 

The Subcommittee’s attention to these troubling abuses of executive authority is timely 
and welcome. The Chamber and ILR would be happy to provide any additional infomiation that 
would be useful to the Subcommittee’s inquiry. 


’ ACLU, “Law Reform: Civil Asset Forfeiture” (201 5), available at https;//www.aolu.org/oriminal- 
law-refonn/civil-asset-forfeiture, 

* See Eric Blun).en,son & Eva Nilsen, “Policing for Profit: the Drug War’s Hidden Economic 
Agenda”, 65 U. Chi. L. Rev. 35, 66 (1998). 

’ See DOJ Press Release, “Attorney General Prohibits Federal Agency Adoptions of Assets Seized 
by State and Local Law Enforcement Agencie.s Except Where Needed to Protect Public Safety,” (Jan. 16, 
2015), available at http://ww'w.justice.gov/opa''pr/attomcy-general-prohibits-federal-agency-adoptions- 
assets-seized-stale-and-local-law. 

’ “ See 12 C.F.R. § 1075.100 (describing the CFBP’s administration of the fand)', see also CFPB 

Release, “Strategic plan, budget, and performance plan and report” (2015), at 12 & 22, available at 

http:,4'files.consumerfinancc.gov./f/strategic-plan-budget-and-performanee-plan-and-report-FY20!3- 

15.pdf, 

‘ ' See 47 U.S.C. § 1395i(k); see also HHS & DOJ, “Health Care Fraud and Abuse Control Program, 
Annua! Report for Fiscal Year 2013" at 8. (Feb. 2014), available at 
http:.i/oig.hhs.gov./pubiications/docs/hcfac,TY2013-hcfac.pdll 

See, e.g., 42 U.S.C. § 9622 (b)(3). 
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CAUSE 

^’ACTION 


AdvMtiM for Oowniarat AocoonubtUty 


To: Interested Parties 

From: Cause of Action Staff 

Subject; Investigation of Bank of America Settlement Recipient NeighborWorks America 

Date: February 1 1, 2015 


This document summarizes Cause of Action's ("CoA") investigation of NeighborWorks 
America (“NeighborWorks"), a congressionally chartered non-profit and beneficiary of tire $7 
billion consumer relief portion of the August 21, 2014 Settlement Agreement between the 
Department of Justice (“DOJ”) and Bank of America (the "Bank”).' 

• NeighborWorks is one of the Department of Housing and Urban Development (“HUD”)- 
approved Housing Counseling Agencies^ eligible to receive donations from the Bank, 
which operate as credits towards the Bank’s consumer relief obligation.^ The Bank has 
an incentive to make such donations, because a $1 .00 payment equals a $2.00 

credit.'* Further, if the Bank does not fttifill its consumer relief obligation by August 3 1 , 
2018, the Bank must pay liquidated damages in an amount equal to the shortfall with 
25% payable to NeighborWorks.’ 

• In a letter to DOJ dated November 25. 2014, the House Judiciary Committee and House 
Committee on Financial Services (the "Committees") requested information regarding 
the use of bank settlentents to fund organizations such as NeighborWorks.* DOJ's 
January 6. 2015 reply letter fails to acknowledge that NeighborWorks is an organization 
eligible for donations Irom the Bank.’ More importantly, DOJ’s letter ignores the fact 


' See Settlement Agreement between DOJ and the Bonk (Aug 21, 20M), available at 
lttlD://www.iu.sticc.uov/iso'un:L^rt.‘Msircci,/3.t920l4829l4l I.S0.'185241.ik 1I f'SetUement Agreement"); see also 
Settlement Agreement, Annex 2 -Consumer Relief 21, 2014), Menu Items I -4, available at 
httn://www.iusttec uov/isiyooaJrestHirccs/84920l4829l4l2.t9967*Jftl.iHlf ("Annex 2"). 

' The Settlement Agreement provides a link nittn://www.hud.»ov/onicea/hsii/slh/hcc/hc!i.clinl to the list of HUD- 
approved Mousing Counseling Agencies. See Annex 2 nl fh. 22. The website lists NeighborWorks under 
"Washington, DC' as “NEIGHBORHOOD REINVESTMENT CORP. DBA NEIGHBORWORKS AMERICA." 

’ See Annex 2, Menu Item 3.G (specifying a S20 miliion donation minimum, but no maximum). 

' See id The Bank also receives a 115% early incentive credit for donations completed by August 31. 2015. See id 
’ See id, Credil Mini mums. Reporting Requirements, and Liquidated Damages, p. 10. 

* Letter from Hon. Bob Goodlatte, Chairman, H. Comm, on the Judiciary, and Hon. Job Hensarling, Cliairman. H. 
Comm, on Financial Services, to Hon. Eric Holder, then-Aitomey General. Dep't. of Justice (Nov. 24. 2014), 
hlln:/riudicinrv.ht)usc.uov/ cache/filcVfi2465c3tl-0486-4f4b-hc2c-d5fe49l I38cbri l■25-l4- ioin^-b^Hh^lo-do^■on■ 
mortmiBe-setllements.pdf . 

’ Letter Oom Peter Kadzik, Asst Attorney General, Dep’t of Justice, to Hon. Bob Goodlatte, Chairman. H. Comm 
on the Judiciary, and Hon. Jeb Hensarling, Chairman, H Comm, on Financial Services (Jan. 6, 2015) (on file with 
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that the Settlement Agreement does not impose a donation cap.* Conceivably, the 
Bank could donate $2 billion to NeighborWorks and receive S4 billion in settlement 
credit. 

® CoA previously investigated the connection between NeighborWorks, the now-defiract 
Association of Community Organizations for Reform Now (“ACORN”), and affiliates of 
ACORN. CoA’s website ('http://causeofaction.org/our-work,tacorn/) summarizes the 
relationship among these entities and resulting concerns. Of particular note: 

> In 2009, Congress banned fiinding to ACORN and any ACORN affiliates, 
subsidiaries or allied organizations. ACORN Housing Corporation (“AliC”) i.s an 
affiliate of Affordable Housing Centers of America (“AHCOA”). Records show 
that ACORN simply changed its name to AHCOA,’ 

> In a September 29, 2010 advisory opinion, the Government Accountability Office 
(“GAO”) determined that AHCOA “is not an affiliate”, “subsidiary”, or “allied 
organization” of ACORN, thus allowing AHCOA {i.e., ACORN) to continue 
receiving federal funds.*'’ Significantly, GAO determined that NeighborWorks’s 
appropiriations from HUD are available for grants to AHCOA." AHCOA 
continued to receive taxpayer funding via grants from NeighborWorks (from 
HUD appropriations) until .lune 7, 2011'*' and via direct HUD grants through at 
least September 2, 201 1,'* Other rebranded ACORN organizations also continued 
to receive taxpayer fiinding and, in August 2012, CoA published a list of 174 still- 
active ACORN organizations connected to old ACORN groups by means of 
having the same physical location, shared leadership or staff, and/or the same tax 
ID number.'’ 

> In term.s of discretionary funding, CoA’s investigation revealed that HUD’s 
funding of AHCOA reflects poor grant oversight. 

> By letter dated September 2 1 , 2009, Senator Dodd, then Chairman of the Senate 
Committee on Banking, Housing and Urban Affairs, requested the Internal Audit 
Director of NeighborWorks to investigate AHC'.s use of certain federal funds. 


CoA). Tlie letter only discusses NeighborWorks’ eligibility for funds related to the Settlement .Agreement’s 
liquidated damages provision. 

® See .Annex 2, Menu Item 3,G, 

^ See ACOR^ Gets Another $350,000 in American Taxpa}'ers’ Money, CAUSE OF ACTION (Dec. 6, 2011), 
l.iip.vcaiiMxirai-lmii.or(i4iC<ini-vets-imollief-.>5U00 U4n-aiiloric3n-laxa«vers-mnngv/ . 

See letter from Lynn H. Gibson, Acting General Counsel, GAO, to Jefirey T, Bryson, General Coumsei, 
NeighborWorks (Sept. 29, 2010), B-320329, available at http://www.gao.aov/dec is ions/appro/320329.htm . 

’ ’ See id 

NeighborWorks America, Round 5NFMC Funding (June 7, 201 1), availahk at 
hiin:'/wu.-w.ngiuhborworks.Qrir/OocunienlsOt.D/biomeandFina nce DQc.vTureclosiii‘e Dnc s/FQredQsureCoimselina 
%28NFMC%29 Docs.iAR5awardsbvawardamountaspx (listing grant recipients by award amount). 

” See ACORN, Cause OF Action, hlto:/ycauseolaction.orei'oui'-work/acom/ . 

See List afStilLAcUve ACQRN Entities, ACORN Allies, and Rebranded ACORN Organizations, Cau.SE of 
Action (Aug, 22, 20121. httn:/7cAtiseofaotion.orti/^itUaeLive-aecR'n-eni.iti es-acorfi .itilies-tind.rebrdnded'aconu 
orcanizatjon.s/ . 
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NeighborWorks issued a report to Senator Dodd dated December \ 1 , 2010,^'^ The 
report documents AIICOA’s ties to ACORN as an “afflliate'^ revealed a 
substantial financial relationship between AHCOA and ACORN, and found a 
number of violations by ACHOAJ^ 

> However, CoA’s investigation concluded that NeighborWorl^ may have 
mtentionaiiy delayed release of its audit until after GAO released its report, 
so that the affiliation between ACORN and AHCOA would not appear in the 
GAO report. Whether Members of Congress or agency employees knew 
about (or even encouraged) an intentional delay to allow ACORN, via 
AHCOA, to continue to receive funding remains unclear. 


See NeighborWorks America, Office ofintema) Audit, Special Audit of the Use of National Foreclosure 
Mitigation Counseling Program Grant Funds by ACORN Housing Corporation, Inc, (Dec. 17, 2010), a\>aiiab}e at 
h tu>: /Mw w.nduiiborworks.ora/DcK;uniciili> OLD/ AboutUs Doc &''IM>bncPolicv Docs^’FOlA DtKH/Rcadina- 
Ro\m^'St.iecial 1 D Redacted.a spx. Although NeighborWorks publicly posts its 
internal audits, it did not initially make this rq?ort available online. As a result of CoA’s investigative efforts, 
NeighborWorks placed this redacted copy of its report on its website. 

See id.', see also Federal Audit: ACORN Received Your Money, Cause OF Action (Dec. 6, 2011), 
htt p //catisooraaion nm^federal-aiidit-ncurn-receiyed-vonr-n roricv/. 

' ^ See Federal Audit: ACORN Received Your Money, Cause of Action (Dec. 6, 20 11 ), 

(Ulp .'A-atisadaLlinu orH'Tedufal"?iudit-neon ?-r tx:eived->our-n ion ey/ (“. . , [Co.A] was able to determine that Congress 
asked NeighborWorks to post its internal audits several months ago, but die recommendation was at first denied by 
Neighbor Works’ fJoard of Directors, One of these Board members is an Assistant Secretary at HUD. Given tlie fact 
that HUD’s General Counsel determined AHCOA was not an ACORN affiliate, it .should be no surprise that HUD 
would attempt to prevent the release of an audit tliat renited its conclusions concerning the relationship between 
AHCOA and ACORN.”). 
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Mr. Marino. We have a very distinguished memher today from 
the Department of Justice. Welcome, sir, and I will begin by swear- 
ing you in. Would you please stand and raise your right hand, 
please? 

Do you swear that the testimony you are about to give is the 
truth, the whole truth, and nothing but the truth, so help you God? 

Mr. Graber. I do. 

Mr. Marino. Thank you. Let the record reflect that the witness 
has responded in the affirmative, and please take a seat. 

Mr. Geoffrey Graber is a deputy assistant attorney general and 
the director of Residential Mortgage-Backed Securities Working 
Group of the Financial Fraud Enforcement Task Force for the 
United States Department of Justice. Mr. Graber was an associate 
for the San Francisco branch of Morrison & Foerster prior to join- 
ing the Justice Department’s Civil Division. At the litigation de- 
partment of Morrison & Foerster, Mr. Graber specialized in con- 
sumer class actions, securities fraud, product defects, tort, contract 
law, and general civil litigation. 

Mr. Graber is a graduate of the University of Southern California 
Law School. And I also understand that you do a pretty good Alec 
Baldwin/Glenn Close imitation? 

Mr. Graber. Yes. 

Mr. Marino. We may need that some time through the testimony 
here, sir. The witness’ written statement will be entered into the 
record in its entirety, and I ask if you would please summarize 
your opening testimony in 5 minutes or less. And to help you stay 
within the guidelines, there is a timing light in front of you, and 
when the light switches from green to yellow, it indicates that you 
have 1 minute to conclude your testimony. When the light turns to 
red, it indicates that your 5 minutes have expired. And I will just 
politely, because sometimes it is difficult to keep an eye on the 
lights and talk. So I will just politely tap here to give you an indi- 
cation that your time has run out, and please sum up at that point. 

I now recognize Mr. Graber to give his opening statement. 

TESTIMONY OF GEOFFREY GRABER, DEPUTY ASSOCIATE AT- 
TORNEY GENERAL AND DIRECTOR, RMBS WORKING GROUP 

OF THE FINANCIAL FRAUD ENFORCEMENT TASK FORCE, 

U.S. DEPARTMENT OF JUSTICE, WASHINGTON, DC 

Mr. Graber. Thank you. Chairman Marino, Chairman Goodlatte, 
and Ranking Member Conyers, and Members of the Subcommittee, 
thank you for inviting me here and for providing the Department 
of Justice the opportunity to appear at today’s hearing to describe 
a series of settlements that have arisen out of the Department’s ef- 
forts to address fraud in connection with the packaging and sale of 
residential mortgage-backed securities. 

In November 2009, the Financial Fraud Enforcement Task Force 
was established in order to strengthen the efforts of the Depart- 
ment of Justice to pursue potential misconduct committed in con- 
nection with the financial crisis. And in January 2012, the Depart- 
ment of Justice formed the Residential Mortgage-Backed, or RMBS, 
Working Group, in the task force to investigate those responsible 
for misconduct contributing to the financial crisis through the pool- 
ing and sale of residential mortgage-backed securities. 
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The efforts of the RMBS Working Group have focused on achiev- 
ing accountability from financial institutions that engaged in 
wrongdoing relating to residential mortgage-backed securities and, 
to the extent possible, bringing some measure of relief to home- 
owners who suffered as a result of the financial crisis. These goals 
reflect the fact that misconduct in the RMBS market impacted the 
entire financial system and the American economy as a whole. 

To date, the efforts of the RMBS Working Group have secured 
resolutions valued at more than $36.6 billion in penalties, com- 
pensation, and consumer relief to investors, victims, and the Amer- 
ican people. These settlements each embody the goals spelled out 
in the formation of the RMBS Working Group. 

First, each settlement achieved accountability by requiring a sig- 
nificant and, in some cases, record monetary penalty, as well as a 
statement of facts acknowledging the evidence underlying the gov- 
ernment’s allegations. These penalties will hopefully serve to deter 
future misconduct, and the statements of fact serve as an acknowl- 
edgment by the banks to their shareholders and the American pub- 
lic of the misconduct uncovered by the Department of Justice. 

Second, each bank committed to provide many billions of dollars 
of consumer relief of a type that is designed to enable many Ameri- 
cans to stay in their homes. These consumer relief provisions pro- 
vide an especially salient feature to these settlements. This type of 
relief likely could not have been ordered by a court even if the gov- 
ernment has prevailed at trial. In general, the consumer relief com- 
ponent consists of a menu of different types of consumer relief, 
menus developed in consultation with the Department’s law en- 
forcement partners, including Federal regulatory agencies and 
states. 

In each of these resolutions, the settling bank can fulfill its obli- 
gations to implement consumer relief by undertaking the consumer 
relief set forth on the menu. The banks agreed to meet certain con- 
sumer relief targets. The agreements establish certain constraints 
on how the relief is to be provided. Beyond that, though, the banks 
have latitude to decide precisely how to satisfy their consumer re- 
lief obligations. 

For example, the Bank of America settlement provided for a total 
of $7 billion in consumer relief, including a minimum of $2.15 bil- 
lion in first lien forgiveness calibrated to help homeowners who 
face the risk of default and foreclosure. Within this broad target, 
though, the bank has discretion to decide precisely how to provide 
such relief. 

As a second example, the various settlements all contemplate 
neighborhood reinvestment activities, a type of relief that includes 
the provision of certain kinds of foreclosure prevention assistance 
and other counseling activities. This is to be provided by certain 
categories of organizations chosen by the bank that will receive a 
directed donation to perform the types of activities specified in the 
agreements, such as foreclosure prevention and counseling activi- 
ties. 

These include organizations that help veterans avoid foreclosure, 
organizations that deal with abandoned properties that can inhibit 
neighborhood recoveries or organizations to help prospective home 
purchases navigate the process of buying a home. With the single 
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exception of lOLTAs, the banks choose which specific organizations 
receive these donations. The Department of Justice does not man- 
date that any money will go to any specific third party charity or- 
ganization. 

The RMBS Working Group has achieved a great deal in fighting 
financial fraud. These efforts have resulted in record civil penalties, 
factual statements in civil cases that show an unprecedented level 
of accountability from the financial institutions and transparency 
to the marketplace, and meaningful consumer relief for the Amer- 
ican people. 

Thank you once again for the opportunity to appear before you 
today. At this time, Mr. Chairman, I would be happy to address 
any questions you or Members of the Subcommittee may have. 

[The prepared statement of Mr. Graber follows:] 
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Testimony of Geoffrey Graber 
Deputy Associate Attorney General and 
Director of the Residential Mortgage-Backed Securities Working Group of 
The Financial Fraud Enforcement Task Force 
Before the Subcommittee on Regulatory Reform, Commercial and Antitrust Law 
Committee on the Judiciary 
U.S. Flouse of Representatives 
February 12, 2015 


Chairman Marino, Vice Chairman Farenthold, and Members of the Subcommittee, thank 
you for inviting me here and for providing the Department of Justice the opportunity to appear at 
today’s hearing to describe a series of settlements that have arisen out of the Department’s 
efforts to address fraud in connection with the packaging and sale of Residential Mortgage- 
Backed Securities. 

In late 2008, the financial system and the broader American economy underwent 
tremendous shock. There were many contributing factors to the financial crisis. High among 
them, though, was the interconnectedness between troubles in the housing market and the 
packaging and trading of a particular type of security known as “Residential Mortgage-Backed 
Securities,’’ or “RMBS.” 

In the lead-up to the financial crisis, investments in RMBS yielded tremendous losses, of 
a magnitude that quickly infected the broader economy. This led to a classic vicious cycle: It 
has been widely noted that weaknesses in the housing market undermined the value of RMBS, 
and losses caused by RMBS contributed to the cratering of the housing market. 

In November 2009, the Financial Fraud Enforcement Task Force was established in order 
to strengthen the efforts of the Department of Justice to pursue potential misconduct committed 
in connection with the financial crisis. And, in January 2012, the Department of Justice formed 
the Residential Mortgage-Backed Securities (RMBS) Working Group in the Task Force to 
investigate those responsible for misconduct contributing to the financial crisis through the 
pooling and sale of residential mortgage-backed securities. 

The RMBS Working Group - which comprises several federal agencies, U.S. Attorneys, 
and state attorneys general - seeks to “hold accountable those who broke the law, speed 
assistance to homeowners, and help turn the page on an era of recklessness that hurt so many 
Americans.’’' 

So this effort has focused on; achieving accountability from financial institutions that 
engaged in wnongdoing relating to residential mortgage-backed securities, and, to the extent 
possible, bringing some measure of relief to homeowners who suffered as a result of the financial 
crisis. These goals reflect the fact that misconduct in the RMBS market impacted the entire 
financial system and the American economy as a whole. For example, at least one federal district 
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court has concluded “the court need not ... be an expert in economics to take notice that it was 
the trading of toxic RMBS between financial institutions that nearly brought down the banking 
system in 2008.” 

Cases arising out of the packaging and sale of RMBS are difficult to develop, involving 
highly complex transactions undertaken by some of the world’s most sophisticated financial 
actors. But, as a result of the efforts of our dedicated teams of attorneys, investigators and staff, 
the Department and its federal and state law enforcement partners have taken significant steps to 
address RMBS related misconduct. 

To date, the efforts of the RMBS Working Group have secured resolutions valued at 
more than $36.6 billion in penalties, compensation and consumer relief to investors, victims, and 
the American people. The Department has filed one lawsuit against Bank of America in 
connection with its RMBS activities, and has entered three settlements: 

• In November 2013, the Department (along with state and federal partners) entered a $13 
billion resolution with J.P. Morgan Chase, which was, at the time, the largest settlement 
with a single entity in Department history. 

• Thereafter, in July 2014, Working Group members entered a $7 billion resolution with 
Citibank, which included a $4 billion civil monetary penalty (a record at the time). 

• Then, on August 21, 2014, the Department announced a $16.65 billion resolution with 
Bank of America. This settlement constitutes the largest resolution with a single 
defendant in the Justice Department's history, and included a record-breaking penalty of 
$5 billion. 

These settlements each embody the goals spelled out in the formation of the RMBS Working 
Group. 


First, each settlement achieved accountability by requiring a significant (and in some 
cases record) monetary penalty, as well as a statement of facts acknowledging the evidence 
underlying the government’s allegations. These penalties will hopefully serve to deter future 
misconduct; and the statements of facts serve as an acknowledgement by tlie banks to their 
shareholders and the American public of the misconduct uncovered by the Department of Justice. 

Second, each bank committed to provide many billions of dollars of consumer relief, of a 
type that is designed to enable many Americans to stay in their homes, and will enable many 
more to secure homeownership for the first time (the particular settling banks had origination 
and/or servicing operations that helped facilitate this type of relief). 

These consumer relief provisions - in which the settling banks agreed to provide billions 
of dollars in relief for consumers in the housing market - provide an especially salient feature of 
these settlements. This type of relief likely could not have been ordered by a court, even if the 
government had prevailed at trial. 
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In general, the consumer relief component consists of a menu of different types of 
consumer relief- menus developed in consultation with the Department’s law enforcement 
partners, including federal regulatory agencies and states. 

In each of these resolutions, the settling bank can fulfill its obligations to implement 
consumer relief by undertaking the consumer relief set forth on the menu. The banks agreed to 
meet certain consumer relief targets. For example, J.P. Morgan Chase agreed to secure S4 
billion in consumer relief credits. The agreements establish certain constraints on how the relief 
is to be provided (such as minimum or maximum commitments for certain types of relief). 
Beyond that, though, the banks have latitude to decide precisely how to satisfy their consumer 
relief obligations. 

For example, the Bank of America settlement provides for a total of S7 billion in 
consumer relief, including a minimum of $2.15 billion in 1® lien forgiveness calibrated to help 
homeowners who face the risk of default and foreclosure: Reducing the unpaid principal 
allowance results in more manageable mortgage payments, greater equity in the home, and a 
reduced risk of default or foreclosure. Within this broad target, though, the bank has discretion 
to decide precisely how to provide such relief {i.e., which mortgages should be selected for 
principal reduction) and whether it will go beyond its $2. 15 billion minimum first lien obligation 
in the course of meeting its total $7 billion obligation. 

As a second example, the various settlements all contemplate neighborhood reinvestment 
activities - a type of relief that includes the provision of certain kinds of foreclosure prevention 
assistance and other counseling activities. This is to be provided by certain categories of 
organizations, chosen by the bank, that will receive a directed donation to perform the types of 
activities specified in the agreements (such as foreclosure prevention assistance and other 
housing counseling activities). These include organizations that help veterans avoid foreclosure, 
organizations that deal with abandoned properties that can inhibit neighborhood recoveries, or 
organizations that help prospective home purchasers navigate the process of buying a home. 

With a single exception (donations to state-based Interest on Lawyer Trust Accounts 
organizations, which then distribute those funds to organizations of the lOLTA’s choosing for 
use in foreclosure prevention legal assistance and community redevelopment legal assistance), 
the banks choose which specific organizations receive these donations. 

The settlement agreements also provide for vaiying levels of “credits” for certain types of 
consumer relief With respect to some types of consumer relief, such as 2"‘* lien forgiveness, the 
banks generally receive less than one dollar of credit for each dollar of consumer relief provided. 
For other types of consumer relief, however, the banks can receive more than one dollar of credit 
for each dollar of consumer relief provided. This mechanism reflects a variety of factors, 
including the fact that certain types of consumer relief are more expensive for the banks to 
accomplish. 

It is important to bear in mind, how'ever, that the Department does not have control over 
how the banks choose to complete their consumer relief obligations within the parameters set 
forth in the settlement agreements. It is up to the banks to choose exactly how they fulfill their 
obligations. 
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In all of these settlements, the banks are required to report their consumer relief efforts to 
independent monitors, who are paid by the banks. The independent monitors are charged with 
verifying that the banks meet their consumer relief obligations. The monitors also publicly 
report their findings. 

The RMBS Working Group has achieved a great deal in fighting financial fraud. These 
efforts have resulted in record civil penalties; factual statements in civil cases that show an 
unprecedented level of accountability from the financial institutions and transparency to the 
marketplace; and meaningful consumer relief for the American people. 

W e will continue to pursue RMBS cases, following the facts wherever they lead, and 
enforcing the law fairly but aggressively where we uncover evidence of unlawful conduct. 

Thank you, once again, for the opportunity to appear before you today. At this time, Mr. 
Chaimian, I would be happy to address any questions you or Members of the Subcommittee may 
have. 
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Mr. Marino. Thank you, Mr. Graber. And because the Chairman 
of the full Committee has to be in three places at once, I am going 
to defer to him for his questioning for 5 minutes. So, Chairman 
Goodlatte. 

Mr. Goodlatte. Mr. Chairman, thank you for your consider- 
ation. Mr. Graber, welcome. You are a litigator, so you know failure 
to provide discovery can trigger an order to a jury to draw an ad- 
verse inference. And that is what we are doing right now because 
I along with Chairman Hensarling of the Financial Services Com- 
mittee requested all communications pertaining to the mandatory 
donations provisions in the bank settlements over 2 months ago, 
but we have yet to receive any responsive documents from the De- 
partment of Justice. When can we expect to receive that? 

Mr. Graber. Thank you, Mr. Chairman. I appreciate the concern, 
and I understand the concern. I can tell you that we are in process 
of reviewing documents that may be responsive to the Committee’s 
request. 

Mr. Goodlatte. Will the Department of Justice claim any privi- 
leges over a significant percentage of the relevant documents? 

Mr. Graber. Well, because the review is ongoing, sitting here 
today, I cannot tell you whether or not there would be any type of 
assertion of privilege. But I can assure you that a review is ongo- 
ing, and 

Mr. Goodlatte. Well, let me just add that this Committee will 
not stand silent, nor will, I am sure, the Financial Service Com- 
mittee, and you can expect that this will escalate if you do not pro- 
vide the documentation that we requested over 2 months ago. 

Secondly, did anyone at the Department of Justice ever consider 
the serious appearance of impropriety in requiring banks to make 
available to activist organizations the lion’s share of funding that 
Congress has previously cut off to them? That is one of the reasons 
why we want to see the communications. We want to know what 
considerations went into making this decision to take this action. 

Mr. Graber. Thank you, Mr. Chairman. Again, I understand the 
concern. And I can tell you that one of the reasons that the Depart- 
ment wanted to use a preexisting list, the one that I believe you 
are referring to, the HUD approved counseling agency list, is be- 
cause that list is preexisting. The Department did not want to be 
in the business of picking and choosing which organization may or 
may not receive any funding under the agreement. 

Mr. Goodlatte. No, but it is the Congress’ responsibility to ap- 
propriate funds, and the Congress’ responsibility to be picking and 
choosing who gets appropriations for expenditures. And we want to 
know what connection there is between the fact that cuts were 
made and then apparently restored through a settlement. 

Mr. Graber. Well, Mr. Chairman, to my knowledge there was 
never any discussion of a decision by Congress to cut funding one 
way or another to various third party organizations and the nego- 
tiations that took place in the lead up to these settlements. 

Mr. Goodlatte. You do understand that the Constitution very 
specifically provides in Article 1 that no money shall be drawn from 
the Treasury but in consequence of appropriations made by law. 
And when you make a settlement and you require funds to be paid 
as part of a fine, a settlement, those funds are deposited into the 
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Treasury. And if you make a decision to divert some of those funds 
before they ever get into the Treasury, we have very serious ques- 
tions about whether you are attempting, through the Department 
of Justice, to fulfill the function of the Congress to appropriate 
funds. 

So please explain to us why you think the framers thought this 
was so important and your personal view of its role in the separa- 
tion of powers. 

Mr. Graber. Mr. Chairman, the way these settlements were 
structured was that certain funds, namely the civil penalties, were 
deposited directly into the Treasury. These were the record civil 
FIRREA penalties that were obtained 

Mr. Goodlatte. Well, we understand that. 

Mr. Graber. Right. The 

Mr. Goodlatte. But other funds, which could have been a part 
of that settlement, said it is one lump sum and it goes into the 
Treasury. Instead it said pay us this money, and we order you to 
pay other money to other people. 

Mr. Graber. Right. So the other components to the settlement, 
in particular the monies that you are referring to that would go to 
the HUD approved counseling agencies, those funds were never di- 
verted. They were a separate part of the settlements. There was 
the civil penalty component of the settlements. There are other 
components of the settlements, and then there is this small portion 
relating to the counseling agencies. 

Mr. Goodlatte. “Small” is a relative term when you are talking 
about $150 million, right? 

Mr. Graber. I am sorry? 

Mr. Goodlatte. I said “small” is a relative term when you are 
talking $150 million. 

Mr. Graber. Well, the $150 million is 

Mr. Goodlatte. It is a lot of money to most people. I do not 
know how many thousands of additional people that were osten- 
sibly being protected by this whole prosecution that would have 
been receiving additional direct help if the funding had gone into 
the Treasury as opposed to elsewhere. 

But first and foremost, once it went into the Treasury, then the 
elected representatives of the people would get to decide the most 
appropriate way to use those funds. It might be to reduce the $18 
trillion debt of our country. It would make a small dent in that. 
There are lots of different things that could be done with that 
money if it had not been, I would argue, appropriated by the De- 
partment of Justice to go to places where the Congress had already 
made decisions that funding did not need to go in its larger fund. 

But the bottom line is get us the documents. If you want to as- 
sert what your position as to how this came down, get us the docu- 
ments that show us what communications were made and how that 
was done, and get them to us expeditiously. Thank you, Mr. Chair- 
man. 

Mr. Graber. Thank you. 

Mr. Marino. Thank you. The Chair now recognizes the Ranking 
Member of the full Committee, the gentleman from Michigan, Con- 
gressman Conyers. 
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Mr. Conyers. Thank you, Mr. Chairman, and welcome, Mr. 
Graher. Would you please describe the fraudulent conduct of 
JPMorgan, Citigroup, Bank of America, that gave rise to settle- 
ment agreements? How does this conduct directly relate to the 
mortgage foreclosure crisis? 

Mr. Graber. Thank you. Congressman. The Department con- 
ducted extensive investigations in the lead-up to each of these set- 
tlements. And as outlined more fully in the statement of facts that 
accompanied each of the settlements, the Department’s investiga- 
tions revealed, generally speaking, that with respect to each of the 
financial institutions, these financial institutions made a variety of 
representations to RMBS investors, in particular that the securities 
that were collateralizing the — excuse me — the mortgages that were 
collateralizing the securities were underwritten generally in accord- 
ance with underwriting guidelines, that folks could repay the mort- 
gages that were being taken out, that the income was verified or 
the income was accurately stated on the loan applications. They 
made a variety of representations like that. 

The Department’s investigations revealed that the banks re- 
ceived information at the time of the securitization that was incon- 
sistent with those representations. That information put them on 
notice that the representations were false, and investors were 
never told of that information either. So, as I said, those allega- 
tions are — those facts, I should say, are laid out in more detail in 
the statements of facts. But that is in general what the Depart- 
ment’s investigations revealed. 

Mr. Conyers. Thank you. Now, do you recall what the total min- 
imum requirement for donations to HUD-approved housing coun- 
seling agencies under the Bank of America and Citigroup settle- 
ments were? 

Mr. Graber. Yes. I believe that in the Citigroup settlement, the 
minimum to which you are referring is approximately $10 million, 
and in the Bank of America settlement it is $20 million. And in 
each of those cases — I believe I have the math right — it works out 
to less than 1/lOth of 1 percent of the total settlements. 

Mr. Conyers. Okay, thanks. Now, have any of the settling banks 
donated any funds to third party groups under the terms of the 
agreements? 

Mr. Graber. Based on the monitor reports that have come out 
to date, it is my understanding that no money has been directed 
to third party organizations under the terms of these settlements. 

Mr. Conyers. Now, how rigorous is the approval process for 
HUD-approved housing counseling agencies? Discuss with us 
whether there are auditing requirements for these agencies and 
whether they may be terminated for failing to meet these stand- 
ards. 

Mr. Graber. So the list of HUD-approved counseling agencies is 
a list that has been developed and is maintained by HUD. It is not 
the Department’s list, and it is my understanding that it is a con- 
gressionally mandated list. It has existed in one form or another 
since, I believe, 1968. And my understanding is that there is over- 
sight, and there is an auditing process that the Department of 
Housing and Urban Development maintains. And I also understand 
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that if there is a failure to comply with the requirements, with 
HUD’s requirements, that they can be removed from the list. 

Mr. Conyers. Thank you. What benefits do HUD-approved hous- 
ing counselors and State-based legal aid organizations provide to 
assist consumers? 

Mr. Graber. My understanding is that they provide very valu- 
able assistance to homeowners. You know, it is my understanding 
that these HUD-approved counseling agencies provide foreclosure 
assistance. They provide assistance to homeowners to repay their 
loans and to navigate the loan modification process. 

You know, folks around the country have, you know, suffered a 
lot dealing with, you know, independent third parties who have 
perpetrated loan modification scams and that type of thing. With 
these HUD-approved counseling agencies, because they go through 
such a rigorous process and they are subject to oversight, there is 
much less of a chance of something like that happening. 

Mr. Conyers. Mr. Chairman, I have three additional questions 
I would ask him to respond to very briefly, please. 

Mr. Marino. Without objection. 

Mr. Conyers. Thank you, sir. Does the Justice Department have 
any control or discretion regarding the distribution of funds to 
third party organizations? 

Mr. Graber. No, we do not. As I stated previously, the banks are 
required to choose which organization off the list of HUD-approved 
counseling agencies they will direct funds to. That list, as far as I 
know, consists of hundreds and hundreds of organizations. Some of 
them are Catholic Charities affiliated with dioceses around the 
country, Christian legal service organizations, Jewish charities, 
and many, many other non-profit organizations. It is up to the 
bank to decide which organization to which they will direct funds. 

Mr. Conyers. Let me quickly ask these two questions. Do any 
third party organizations have any influence or discretion regard- 
ing the use of funds donated through the settlement agreements? 

Mr. Graber. My understanding is that they are required to use 
the funds as outlined in the settlement agreement. So the extent 
any third party organization receives funds through these settle- 
ments, they will be required to use them for foreclosure assistance 
or other forms of housing assistance. And it will be the job of the 
monitor to ensure that those terms are complied with. 

Mr. Conyers. Thank you. And finally, please discuss the role of 
independent monitors in verifying that banks meet their consumer 
relief obligations. 

Mr. Graber. So each one of these settlements includes a monitor. 
In JPMorgan, the monitor is Joe Smith, and in Citigroup it is Tom 
Perrelli, and in the Bank of America settlement it is Eric Green. 
And it is the job of the monitor to ensure that all terms of the set- 
tlement are complied with. And more specifically, as the banks ful- 
fill their obligations under the consumer relief component of the 
settlements, they will report their progress to the monitors. And 
then it is the job of the monitors to actually, you know, audit and 
then give credit under the settlement agreement to each of the 
banks. 
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So if a bank were to, you know, provide funding or take steps 
that were inconsistent with the agreement, the monitor would then 
have the power to not credit those dollars that go out the door. 

Mr. Conyers. Thank you, Mr. Chairman, for your generosity 
with time. 

Mr. Marino. Thank you. Now, I am going to ask some questions, 
Mr. Graber. First of all, if you could, I want to understand the gen- 
esis of what is going on with this program, and I want to under- 
stand the precise mandatory donation provisions in Citibank and 
American settlements. And could you tell me, first of all, who told 
you or who was the highest Ranking Member at DOJ involved in 
making mandatory donation settlements? 

Mr. Graber. Thank you, Mr. Chairman. Each of these settle- 
ments was the result of a very long, complex, and arduous negotia- 
tion. And there were dozens and dozens of officials from the De- 
partment of Justice 

Mr. Marino. But there had to be an individual from Department 
of Justice that said this is the route we are going. Who was that? 

Mr. Graber. So if I may, with respect to each of these settle- 
ments, when you are talking about the specific terms that were 
contained in these settlements, I do not think it is fair to say that 
any single individual was responsible for deciding, you know, 
whether to go one way or another. 

Mr. Marino. Sir, I disagree with you. I worked at Justice, okay? 
I was a U.S. attorney. Someone always gave a subordinate direc- 
tion on what to do. It was either done through face-to-face commu- 
nication, email, or direct letter. Now, someone had to come up and 
say who gave the order to do this. Now, do you know what that 
is? 

Mr. Graber. I am not aware of any direct order. 

Mr. Marino. Would you not ask how your authority was grant- 
ed? Did you not ask under what circumstances am I permitted to 
pursue this? 

Mr. Graber. So with respect to the consumer relief component 
of these settlements, there was a team of, I would say, a dozen or 
more 

Mr. Marino. Did the DAG know about this? 

Mr. Graber. These settlements were approved at the highest lev- 
els of the Department. 

Mr. Marino. The Attorney General? 

Mr. Graber. The Attorney General is familiar with these settle- 
ments, and he 

Mr. Marino. Okay. Was anyone at the White House involved in 
these discussions? 

Mr. Graber. I am not aware of anyone at the White House being 
involved in these negotiations in the lead-up to these settlements. 

Mr. Marino. I am assuming that you are personally not aware. 
Have you heard of anyone at the White House being involved in 
these? 

Mr. Graber. I am personally not aware of anyone at the White 
House being involved. I never heard of anyone at the White House 
being involved. And I would be very surprised to learn if anyone 
at the White House was involved or, you know, had any commu- 
nications with people at the Department of Justice about these set- 
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tlements because that would be contrary to the protocols of the De- 
partment of Justice. 

Mr. Marino. Were there any outside groups that participated in 
these discussions for mandatory donations? 

Mr. Graber. There was no outside third party group. There was 
no non-profit or, you know, charitable organization that partici- 
pated in any way in these neg:otiations. 

Mr. Marino. Are you familiar with the EPA guidelines, and set- 
tlements with third party payments are common with EPA. Are 
you familiar with those guidelines that EPA has? 

Mr. Graber. I am sorry. Could you repeat that? 

Mr. Marino. Yes. Settlements with third party payment terms 
are most common in an environmental context. Are you aware of 
those guidelines? 

Mr. Graber. I have heard of them. I am not particularly familiar 
with them. 

Mr. Marino. Okay. What guidelines, if you can sum it up for me 
in 15 seconds, do you follow under this program? 

Mr. Graber. These settlements, and the Department has very 
clear authority to compromise claims on behalf of the United 
States, and that is what occurred here. The Department sought the 
appropriate internal guidance in the lead-up to these settlements. 

Mr. Marino. But you know of no guidelines. Let me give you an 
example. You know, the mitigation percentage according to envi- 
ronmental procedures should not exceed 80 percent of the SEP 
costs with two exceptions. For small businesses, maybe set as high 
as 100 percent, and for SEP costs, maybe set as high as 100 per- 
cent. Are you familiar with any of these guidelines that should be 
followed? 

Mr. Graber. Well, those are guidelines that I believe apply to en- 
vironmental settlements. These are not environmental settlements. 

Mr. Marino. I understand. I understand that clearly, but they 
are guidelines. As the Chairman said, we are talking about mil- 
lions of dollars to be handed out. And there are indications that the 
Justice Department is just picking and choosing. Now, the issue is 
not if it is a left-leaning group. It may be. The issue is someone 
at Justice, someone, as you said, at the highest levels is picking 
and choosing who should get this money. And it is usually to orga- 
nizations that may consult with people after they have lost their 
house, but it has nothing to do with those that are in mortgage 
foreclosure on how to help those individuals. So could you please, 
what say you about that? 

Mr. Graber. Thank you, Mr. Chairman. I understand the con- 
cern. The Department did not want to be in the position of picking 
and choosing who may or may not receive funds with respect to 
this component of the consumer relief provisions in these settle- 
ments. And that is why we, you know, decided that it would be 
best to use a preexisting list that contains hundreds and hundreds 
of organizations. 

Mr. Marino. I understand the list. The list is not the issue. The 
issue is someone makes the decision to whom that goes. Someone 
has communication from the Justice Department, at least I believe, 
with the banks as to here is a list of names, or here are a couple 
of names on who the donations can be made to. 
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But let me read you something, a letter dated May 14th of 2008 
from Mark Filip, Deputy Attorney General. “Plea agreements, de- 
ferred prosecution agreements, non-prosecution agreements, and 
extraordinary restitution.” There is a lot here. I want to do this on 
the record if there is no objection. But here is the line that is im- 
portant. “Apart from the limited circumstances described below, 
this practice is restricted because it can create actual or perceived 
conflicts of interest and/or other ethical issues.” 

And this is why we are holding this hearing today. As the Chair- 
man said, perhaps if we would have received the documents that 
we requested a long time ago, maybe you would not be here today. 
But it has been customary from the Justice Department to drag 
things out for not only 6 months, but over a year. So the taxpayers 
have a right to know where hundreds of millions of dollars are 
going, and if someone is cherry picking left wing organizations or 
right wing organizations to hand out this money. 

I see my time has expired, so now I am going to ask the gen- 
tleman from New York, Mr. Jeffries? 

Mr. Jeffries. Thank you, Mr. Chairman. Let me also thank the 
distinguished Ranking Member of the entire Committee. Mr. 
Graber, in 2008 our economy collapsed, correct? 

Mr. Graber. Yes. Well, there was certainly a very severe finan- 
cial crisis that began around 2008. 

Mr. Jeffries. Right. In fact, it was the worst economic crisis that 
this country has experienced since the Great Depression, correct? 

Mr. Graber. I would agree with that. 

Mr. Jeffries. And millions of Americans lost their homes as a 
result of this financial collapse. Is that correct? 

Mr. Graber. That is correct. 

Mr. Jeffries. Okay. And this collapse was in large measure trig- 
gered by the reckless behavior of some financial institutions en- 
gaged in the mortgage-backed securities market, correct? 

Mr. Graber. I would agree that that was a contributing factor. 

Mr. Jeffries. Right. I think economists who are in any way ob- 
jective about what happened have indicated that that was a large 
part of the economic trauma that this country experienced, in fact 
is an extraordinary experience. We are discussing an ordinary rem- 
edy to deal with what was an extraordinary experience. And so, I 
am not quite clear what the controversy is. 

But in response to this economic collapse, the Department of Jus- 
tice initiated these lawsuits against financial institutes who were 
in part responsible for this economic trauma, correct? 

Mr. Graber. I think that is correct. I mean, in light of what oc- 
curred, you know, and what occurred in the RMBS market and in 
the broader economy in general, that was certainly a significant 
contributing factor to the Department’s decision to allocate re- 
sources to pursue these investigations, yes. 

Mr. Jeffries. Now, we are discussing settlements against three 
major financial institutions where an extraordinary amount of 
money was secured as a result of the behavior that was conducted, 
true? 

Mr. Graber. I would agree with that. 

Mr. Jeffries. And can you give me that number again? 
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Mr. Graber. The Department has secured over $36.6 billion 
through the three settlements that are being discussed today. 

Mr. Jeffries. And is it fair to say that the overwhelming major- 
ity of this money secured by the Department of Justice inde- 
pendent of any congressional action — I am not aware of Members 
of Congress participating in the litigation — that the overwhelming 
majority of this funding went to direct consumer relief for everyday 
Americans who were harmed by the behavior of these financial in- 
stitutions triggering the economic collapse, correct? The over- 
whelming majority went to everyday Americans. Is that true? 

Mr. Graber. I would say, yes, that the vast majority of the mon- 
ies that have been recovered through these settlements have either 
gone to civil FIRREA penalties and to consumer relief, and the vast 
majority of that consumer relief — I would say actually all of it — is 
going to provide some measure of relief to homeowners who have 
suffered as a result of the financial crisis. 

Mr. Jeffries. Okay. Let me enter into the record, with the dis- 
tinguished Chairman’s approval and unanimous consent, if that be 
issued, a statement by the Center for American Progress dated 
February 12, 2015. 

Mr. Marino. Without objection. 

[The information referred to follows:] 
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Statement of Julia Gordon 
Center for American Progress 

Before the House Committee on the Judiciary 
Subcommittee on Regulatory Reform, Commercial and Antitrust Law 
"Consumers Shortchanged? Oversight of the 
Justice Department's Mortgage Lending Settlements" 

February 12, 2015 

Chairman Mahno. Ranking Member Johnson, and members of the committee, my name 
IS Julia Gordon, and I direct the housing and a'^nsumer finance team at the Comer for 
American Progress, a nonpartisan think tank dedicated to improving the lives of 
Americans through progressive ideas and action 1 greatly appreciate the opportunity to 
submit written testimony today concerning consuinei relief under the mortgage 
settlements negotiated by the Department of Justice and other federal agencies 

The fiiat major mortgage settlement took place in 2012 when the Department of Justice 
and 49 state attorneys general settled with five banks and mortgage serv icers for 25 
billion dollars ' This settlement provided credit to banks for a variety of actions aimed at 
helping consumers, including loan modifications with principal reduction, loan 
forgiveness on second liens, and short sales. 

However, the shortcoming of this seulemeiii was that in many ways, it failed to create the 
proper incentives for those actions that provided the greatest relief to the neediest 
consumers, instead providing credit fbr Rction.s the banks would likely have taken anyway 
or directing relief toward consumers with larger loan balances 

Consequently, the subsequent individual bank settlement with J.P Morgan Chase reached 
in November 20 1 3. prioriti6es home retention efforts, and short sales, deeds in lieu of 
foreclosure, and deficiency waivers are no lunger eligible for credit 

Further steps were taken to prioritize targeted and effective consumer relief in the 2014 
settlement agreements with Citigroup and Bank of America Under its mongage 
settleincni terms. Citibank only receive.^ credit for making principal loan for^pv-eness 
modiUcations in which homeowners no longer owe the bank more than their homes arc 

^ See Office of Mortgage Settlement Ovemght. '’About the Settlement.*' available at 
httnsy/wftvw lar.mitnmonitQung {.otn/omtu/ahoul thf itatignjl mprigdat* seUlcmpnty 
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worth. The Bank of America settlement goes yet a step fUrther and requires that principal 
loan forgiveness modifications on Bank of America loans put homeowners back in an 
equity position in their homes. This type of modification - one that restores homeowner 
equity - is the one that best aligns the incentives of families and investors for future 
success and increase the likelihood of home retention over the long haul .^ 

These settlements also help to target consumer relief where it is most needed by requiring 
that banks direct at least half of the consumer relief (loan modifications) to hard-hit 
communities. Previously, while banks received extra credit for directing relief where it is 
most needed, they were not always required to do so. 

Additionally, the settlements with Citibank and Bank of America also require banks to set 
aside a minimum amount of money, less than one percent of the total dollar amount, to 
support services provided by housing counselors and other trusted intermediaries that 
enable consumers to access the consumer relief to which they are entitled under the 
settlements. Data show that homeowners who received assistance from a certified 
housing counselor through the National Foreclosure Mitigation Counseling program were 
nearly three times more likely to receive a loan modification than homeowners who were 
not counseled.^ This is not at all surprising, given the difUcuity that homeowners have 
had in receiving assistance from mortgage servicers as well as the many consumer relief 
scams out there. 

Intermediaries also serve as important eyes and ears on the ground to ensure that banks 
are complying with the settlement agreements - which is not always a given. For 
instance, banks failed repeatedly to follow the servicing rules established by the National 
Mortgage Settlement, so instead of receiving relief, homeowners encountered the same 


^ Andrew Haughwout, Ebiere Okah, and Joseph Tracy, "Second Chances: Subprime Mortgage Modification 
and Re-Defauit" Federai Reserve Bank of New York Staff Reports (2010), availabie at 
httn.^/vvww.newvoikfed org 'V os ejiT.h/s'aT reportsAr*^!? ocf: Roberto G. Quercia and Lei Ding, "Loan 
Modifications and Redefauit Risk: An Examination of Short-Term Impacts" CityScape (2009), available at 
httr://ccc . urc.edu/cortentii:pms/lc-:>r ntcdi'3c~«nors and-'-Qjffnuit risk c~n exainiiiatior of short 
rermimoacts/ 

^ Charles Caihoun, Neil Mayer, Peter Tatiar, and Kenneth Temkin, "National Foreclosure Mitigation 
Counseling Program Evaluation: Finai Report, Rounds 3 Through 5.’‘ Washington: Neighborworks America 
and Urban Institute (2014), available at 

httt3://neichi::orworks.iv.U';;l.?b.org.^te5Djrc>Vnaiiorji foreclosure mitigation ccunsgling program evalu 
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Adam Levitin and Tara Twomey, Mortgage Servicing, Yale Journal on Regulation Vol. 28.1, 2011. 
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runaround from their servicers that the settlement was created to remedy.^ Housing 
counselors also prepare families for entering into homeownership, ensuring that they 
purchase an affordable home with a sustainable mortgage.^ 

Finally, while these settlements have come too late to save the five million homeowners 
who already lost their homes, they can do an enormous amount to restore hard-hit 
neighborhoods. Vacant homes continue to destabilize low- and moderate-income 
neighborhoods across the country, especially in markets characterized by large 
concentrations of distressed and low-value vacant properties. Often under-maintained and 
vandalized, these properties depress property values, contribute to blight and a lack of 
neighborhood stability, and represent a costly burden for local governments. 
Consequently, it is extremely helpful that the settlements with Citibank and Bank of 
America also provide for donations to land banks, community development financial 
institutions and community development funds, which help communities return these 
properties to productive use, stabilize neighborhoods and restore home values. 

For future settlements, we believe the Department of Justice could take additional steps to 
strengthen consumer relief. For example, settlement dollars should be better targeted to 
reach particularly hard-hit neighborhoods, especially communities of color. As described 
above, the recent mortgage settlements with Citibank and Bank of America require banks 
to target some of their consumer relief toward hard-hit census tracts. These requirements 
were an important first step and the Department of Justice should expand upon them. 

Additionally, future settlements should improve outreach efforts, especially for 
homeowners with limited English proficiency, so that more consumers can talte 
advantage of the relief available to them, and consumers should be able to apply directly 
for this relief instead of waiting for a mortgage servicer to select their file, Housing 
counselors and other intermediaries can play a critical role in these outreach efforts. 

We also want to underscore the importance of detailed loan level reporting about who 
ultimately receives relief under the settlement. At a minimum, the public should be able 


® Shaila Dewan, “Banks Fail to Comply with Parts of Mortgage Settlement, Report Says," New York Times, 
December 4, 2013 available at http://'www.nvtimes.com/2013/12/05/bijsiriosr./b3nks fa'i-to-complv- 

^ Marvin Smith, Daniel Hochberg, and William Greene, ‘The Effectiveness of Pre-Purchase 
Homeownership Counseling and Financial Management Skills," Federal Reserve Bank of Philadelphia: 
2014, available at hV-'&i/./www.rihiiadeichiafed.ora/communibv deveioonnert/homecwnershit) 
counscrllniisttdv72014/homeovvncTsh;o co..insgiire-:.tL-dv-042014.pdx 
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to learn about relief by census tract, with information not only about the kinds of relief, 
but also about the demographics of the households receiving relief. 

Thank you again for the opportunity to provide some thoughts on the mortgage 
settlements and to underscore the critical importance of providing consumer relief for the 
extensive harm to families, communities, and the economy caused by the misconduct and 
illegal actions of mortgage lenders, servicers, and securitizers. 
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Mr. Jeffries. Thank you. Now, is it in fact the case that with 
respect to the Bank of America and Citigroup settlements, only .3 
percent of the settlement funds were to he directed toward housing 
counseling? Is that true? 

Mr. Graber. That sounds about right. 

Mr. Jeffries. Okay. And there is some dispute I gather as to 
whether this housing counseling is of benefit to the American peo- 
ple. But there are over a million homes that are still in foreclosure 
in America right now, correct? 

Mr. Graber. Yes. I do not have the precise numbers, but that 
sounds correct. 

Mr. Jeffries. Okay. And is it true that of those who go through 
the National Foreclosure Mitigation Counseling Program, they are 
3 times more likely to receive a loan modification? Does that sound 
right to you? 

Mr. Graber. That does sound right to me. It is my under- 
standing that the folks who utilize the services of organizations 
that are on the HUD-approved counseling list are far more likely 
to stay in their home and are less likely to default. 

Mr. Jeffries. And 70 percent, in fact, of individuals who go 
through counseling will stay on track in terms of their payment, a 
far greater number than those who do not receive this type of coun- 
seling. So I just want to thank the Department of Justice for the 
tremendous work you have done in securing these robust settle- 
ments, holding these financial institutions responsible for the col- 
lapse of our economy and triggering the Great Recession account- 
able, and for diverting some of the money legally to these organiza- 
tions providing a good service. And I yield back. 

Mr. Marino. Thank you, Mr. Jeffries. The Chair now recognizes 
the gentleman from Texas, Congressman Ratcliffe. 

Mr. Ratcliffe. Thank you, Mr. Chairman. Mr. Graber, how long 
have you been at the Justice Department? 

Mr. Graber. I have been at the Justice Department since May 
of 2009. 

Mr. Ratcliffe. All right. I was there for a number of years as 
well along with the Chairman. I had the great opportunity to serve 
as a line level prosecutor and later as a U.S. attorney for the East- 
ern District of Texas. Chairman Goodlatte mentioned earlier the 
United States Attorney Manual that I was obligated to follow, and 
the obligations created under that manual to avoid any actual or 
perceived conflicts of interest in settlements. 

And, in fact, is it not true that everyone at the Department of 
Justice — ^you, when I was there, the Attorney General — we all take 
an oath to remain decidedly apolitical in the enforcement and ad- 
ministration of the Department mission? 

Mr. Graber. Absolutely. 

Mr. Ratcliffe. All right. Now, La Raza, which was mentioned 
earlier by the gentleman from Michigan, which describes itself as 
one of the largest advocacy groups in this country, that is a decid- 
edly political group. Would you agree with me? 

Mr. Graber. I am aware of La Raza generally. I am aware that 
they, especially in the lead-up to these hearings, I am now aware 
that they engage in political activities. 
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Mr. Ratcliffe. Well, how does the direction of settlement funds 
or making settlement funds available to decidedly political groups 
like La Raza mesh with the Department of Justice’s mission? 

Mr. Graber. Thank you, Congressman. As I indicated previously, 
under the terms of these settlements, the Department of Justice 
does not direct any monies to any specific organizations on the 
HUD-approved 

Mr. Ratcliffe. But it makes them available. 

Mr. Graber. I am sorry? 

Mr. Ratcliffe. But it makes them available. 

Mr. Graber. Anyone who is on the list would be available under 
the terms of the agreement. The Catholic Charities that I men- 
tioned earlier, Christian Legal Services, Jewish charities, the orga- 
nizations that you mentioned, if they are on the list, all of those 
organizations — I believe there are hundreds of them — would be 
available. And it will be up to the financial institutions to deter- 
mine which one of those organizations on the list will receive any 
funding. 

Mr. Ratcliffe. Does it concern you at all the appearance of im- 
propriety in requiring banks under this settlement to make settle- 
ment funds available to activist groups? 

Mr. Graber. Thank you. Congressman. Look, I understand the 
concern, and that concern is why the Department did not want to 
be in the business of picking and choosing any specific organization 
that would receive funding under the terms of the settlements. In- 
stead, the Department thought it best to use a preexisting list, the 
HUD-approved counseling list. This is a congressionally mandated 
list that has existed for decades, and there are hundreds and hun- 
dreds of organizations on that list, and to leave it within the discre- 
tion of the financial institutions to choose which one of those orga- 
nizations on the list to direct funds to. 

Mr. Ratcliffe. Well, Mr. Graber, that is the problem. The De- 
partment should not be making those decisions. The Department’s 
mission is to enforce the Constitution, correct? 

Mr. Graber. I would agree with that. 

Mr. Ratcliffe. Okay. And the Constitution provides that “no 
money shall be drawn from the Treasury but in consequence of ap- 
propriations made by law.” Congress makes the laws, correct? 

Mr. Graber. That is correct. 

Mr. Ratcliffe. All right. And you certainly respect the separa- 
tion of powers that our Constitution provides, right? 

Mr. Graber. Absolutely. 

Mr. Ratcliffe. All right. And you think that the Department of 
Justice should remain in the business of enforcing the laws, not 
making laws. 

Mr. Graber. I would agree with that, and I would say that, you 
know, these settlements are an example of the Department’s vig- 
orous enforcement of the laws. 

Mr. Ratcliffe. All right. Well, we will just have to disagree 
about that. I will yield my time back. 

Mr. Marino. Thank you. Congressman. Okay. The Chair now 
recognizes the gentleman from Michigan, Congressman Trott. 

Mr. Trott. Thank you, Mr. Chairman. I appreciate your testi- 
mony. You know, it looks and smells a little bit like a slush fund. 
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And I guess the critical question for me is when the settlements 
were reached with Citi, Chase, and B of A, how did they get access 
to the list for non-profits? 

Mr. Graber. I am sorry. Could you repeat that question? 

Mr. Trott. How did the financial institutions, they were just 
handed a list of the non-profits that were eligible for the money? 

Mr. Graber. I believe the HUD-approved counseling list is pub- 
licly available. It is on the website, and through the course of nego- 
tiations it was agreed that the parties would utilize that list. 

Mr. Trott. Okay. So you can state unequivocally that no attor- 
ney at Justice, the monitors of these settlements, none of those 
folks suggested at any time to B of A, Citi, or Chase that within 
this list of approved counseling agencies, there is any kind of pre- 
ferred group. That is the critical question, is it not? I mean, if there 
was a preferred group, then we are talking about a slush fund, 
would you not agree? 

Mr. Graber. That is a perfectly fair question, and I am not 
aware of, and I would be shocked to learn, if any financial institu- 
tion was ever directed to utilize any specific organization on the 
list. I am not aware of that at all. 

Mr. Trott. So you can understand with that apprehension why 
the documents that Chairman Goodlatte is looking for are so crit- 
ical to this discussion. Would you agree that that would resolve 
this question, would it not? 

Mr. Graber. Well, I am aware of the request, and as I stated, 
our response is in process. 

Mr. Trott. Mr. Chairman, one of the things we need to do is we 
need to get folks in from B of A, Chase, and Citi and ask them 
when you got this settlement and you started picking who was 
going to get involved in the non-profit world, how did you make 
that decision. And if someone there contradicts what you have said, 
then this whole discussion is over. It is a game, set, match, and it 
is a slush fund. 

Now, if the Justice Department thought that this money for the 
non-profits was so productive, and some of it is. I have dealt with 
non-profits in the housing counseling world for many years. Some 
of them do a great job. Some of them do no service to the borrower 
who needs that help. But if they thought it was so productive, why 
would they not just recommend that the President’s budget allocate 
more money to HUD for the non-profits, and that would be con- 
sistent with the Constitution? And why would they have to have 
part of the settlement that the money is directed this way? 

Mr. Graber. Well, Mr. Congressman, I cannot speak to any deci- 
sion with respect to the President’s budget. What I can say is that 
through the course of the negotiations leading up to these settle- 
ments, we thought that directed funds to these types of organiza- 
tions that provide housing counseling, and foreclosure mitigation, 
foreclosure prevention services, was a valuable part of the overall 
consumer relief package. You know, if through these settlements 
folks utilize the services provided by these housing counseling 
agencies and folks are able to stay in their homes, that is a good 
thing, and that is something that we hope can be achieved through 
these settlements. 
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Mr. Trott. But there was another way to accomplish that, which 
is to have the money come into Treasury and recommend that the 
money be allocated accordingly in the President’s budget. That 
would have accomplished the same result, would you not agree, 
and be consistent with our Constitution? 

Mr. Graber. Well, you know, that may be one hypothetical situa- 
tion where funds could be allocated to third party groups, but 

Mr. Trott. Well, the budget allocates money to non-profits under 
the HUD grants, so more funding in that area would have accom- 
plished the same result. 

Mr. Graber. Mr. Chairman, I would agree with you that Con- 
gress could certainly allocate funds to these counseling agencies. 

Mr. Trott. I appreciate it. Next question. Why would there be 
a 2-to-l credit? You know, in my experience, you have a borrower 
that has a $70,000 mortgage. The property when they bought it 
was worth $100,000. Now it is under water to the tune of $50,000. 
It is a very difficult loan modification to accomplish without some 
loan balance relief. Why not allocate it differently? Instead of 2-to- 
1 in terms of favoring potential slush fund abuses, allocate it 2-to- 
1 to the borrower and give credit to Bank of America twice for 
every dollar they allocate to help some borrower that has got a loan 
balance that is workable. 

Mr. Graber. So the crediting mechanisms in these settlements 
reflect a variety of factors, one of the most important of which is 
the relative expense of the various forms of consumer relief to the 
banks. So the reason that there is a 2-to-l crediting on the direct 
donations provision that we have been discussing is because that 
form of relief compared to modifications of assets already on the 
books of the financial institutions, those directed donations are 
very, very expensive for the financial institutions. 

It is my understanding — I cannot speak for the banks — but it is 
my understanding that the modifications of underwater loans, the 
type that you just mentioned, those types of modifications are far 
less expensive to the banks than the directed donations provision. 

Mr. Trott. Thank you, sir. 

Mr. Marino. The gentleman’s time has expired. The Chair recog- 
nizes now the gentleman from Georgia, Congressman Collins. 

Mr. Collins. Thank you, Mr. Chairman, and good to see you 
there leading us in this Committee now. There are several things 
that confuse me, Mr. Graber, as we have been starting this. One, 
it is interesting you have been asked several times about, you 
know, the chain of command, and where the orders come from, and 
how did this get in here. Let me make sure. The DOJ, you all actu- 
ally negotiated these settlements, correct? 

Mr. Graber. Yes. 

Mr. Collins. Okay. Well, I am glad we are at least starting on 
this foundational level here. So somebody had to know something 
that was going on on the direction of these settlements, correct? I 
am beginning to believe, and jud^ng by what you had said earlier, 
it was like there was a group. It is almost like maybe we will walk 
down the hall of the DOJ and say, hey, we are going to a settle- 
ment discussion, who wants to throw in some information. Some- 
body had to have been giving some direction here, and to be honest, 
your answers are not clear. 
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Let us just start here. The JPMorgan settlement did not have the 
mandatory donation provision, correct? 

Mr. Graber. That is correct. 

Mr. Collins. Okay. But yet Citi and Bank of America did, cor- 
rect? 

Mr. Graber. That is correct. 

Mr. Collins. Let me ask you this. Why did you decide to depart 
from the previous precedent or precedents of previous agreements 
that came under the Bush Administration that provided that only 
money left over after all consumer injury had been redressed could 
go to third party groups? 

Mr. Graber. I am sorry. Could you repeat the question? 

Mr. Collins. Previous precedent was that only money left over 
after all injury or redress was there could that be then redressed 
to a third party group. Who made the change in that decision, or 
is this another group decision that really nobody knows? 

Mr. Graber. So as I stated previously, I am not aware of any di- 
rect order or any specific, you know, decision by an individual to 
go with the mandatory minimum provision. I was 

Mr. Collins. So where did it come from? Was it just a kumbaya 
moment in the negotiations? And I am not trying to be funny here, 
but, I mean, I have sat through negotiations. I am attorney. I have 
sat through many negotiations. You have sat through many nego- 
tiations. At some point in time something had to give here. Some- 
thing had to be interjected into the process to say, hey, here is a 
good idea, or, hey, here is a bad idea. Where did that come from? 

Mr. Graber. So as I stated earlier, there was a team, which con- 
sisted of a dozen or more officials from Department of Justice, and 
HUD, and other folks from the government, who were responsible 
for negotiating the consumer relief provisions. On any given day 
they were discussing dozens and dozens of details in each of these 
settlements. It is my understanding that 

Mr. Collins. Did Department of Justice bring this up, did HUD 
bring this up, or did the banks bring this up? How did it get 
brought up? 

Mr. Graber. If I may, it is my understanding at a certain point, 
you know, the team determined that it was the best course of ac- 
tion to put in the mandatory minimum provision. It is not my un- 
derstanding that there was any decision 

Mr. Collins. Mr. Graber, look, I have a minute 40 left in my 
conversation here. 

Mr. Graber. I am sorry? 

Mr. Collins. I have a little over a minute left, a minute and a 
half. We are not going to run the ball out here. At this point in 
time, someone at the table, because it was not the JPMorgan. 
Somebody at the table, either DOJ, HUD, this wonderfully amor- 
phous group that you keep talking about, somebody ought to say, 
well, let us put a minimum in here or let us send these to third 
parties. Was that DOJ’s idea? Was it HUD’s idea? Where did it 
come from? And I am going to stop right here. If you tell me about 
this amorphous group, everybody having a good idea again, then 
just say I do not know. I am giving you a chance. 

Mr. Graber. I do not know 

Mr. Collins. Thank you. 
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Mr. Graber [continuing]. If there was any specific individual 
who, you know, who brought it up first 

Mr. Collins. And if was your idea, take credit for it. I mean, this 
is amazing. Let us go about it real quickly, 47 seconds left. I want 
to switch. The monitoring process you talked about, it only deals 
with the banks, okay? And we talk about the banks, making sure 
that they live up to their agreements and their end of this. DOJ 
does not have any monitors in place to ensure that if these monies 
go to intended groups that they are actually using it for the pur- 
poses stated. Is that not a concern of DOJ in making these agree- 
ments, that they would go to third party groups, but your monitors 
only monitor the bank that they gave them the money, no that the 
intended result was going to happen. 

Mr. Graber. Actually it is my understanding that the monitor 
will actually oversee the use of these funds by third parties 

Mr. Collins. But that was not your earlier testimony. Your ear- 
lier testimony was that the monitors were to monitor the banks, 
that the money went to where it was supposed to go, and they 
would do the audit to make sure they got the money so they could 
get properly credited in that process. And also any research that 
we have done is that there is no DOJ monitoring to do that for the 
third party groups. 

Mr. Graber. Absolutely. The monitor will oversee the allocation 
of the funds from the banks, including allocation under these provi- 
sions to third parties. And it is my understanding that if the third 
parties were to use the funds in a way that is inconsistent with the 
terms of the agreement, the monitor would be responsible for catch- 
ing that. And the monitor would not credit the bank for the funds 
that went out the door on that. 

Mr. Collins. But, again, that is contradictory to some of your 
testimony. With that, Mr. Chairman, there are many, many ques- 
tions here left to go. But with that, I yield back. 

Mr. Marino. Thank you. Congressman. The Chair now recog- 
nizes the gentleman from Michigan, Congressman Bishop. 

Mr. Bishop. Thank you, Mr. Chairman. Thank you, Mr. Graber, 
for your testimony. Is it the practice of the Department of Justice 
to send one person to a hearing like this? 

Mr. Graber. I could not tell you the answer to that. It is the 
practice today certainly. 

Mr. Bishop. It just seems to me that the gravity, the weight of 
what we are talking about today would require that you would 
send some of your folks over. It is frustrating to sit here and hear 
“I do not know” over and over and over again on questions that, 
very frankly, should be answered, you know, off the top of your 
head. On some of these issues I am sure there are folks that have 
direct understanding and knowledge of these issues, and it is 
frightening as a citizen to sit here. It is angering as a Member to 
sit here and hear this banter back and forth and hear very impor- 
tant questions, and not get specific answers. The answer should 
never be “I do not know.” 

I noted in your testimony, and as a former prosecutor myself, I 
consider this laudable because I do believe that prosecutors have 
a responsibility to stand up on behalf of victims. You indicated in 
your testimony that the DOJ was securing relief that “likely could 
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not have been ordered by the court even if the government had pre- 
vailed at trial.” Was that your statement? 

Mr. Graber. That is correct. 

Mr. Bishop. I think that is wonderful that the Department of 
Justice has that kind of resolute interest in making sure they se- 
cure, you know, the proper level of relief for each one of its con- 
sumers. But does that not scare you a little bit or should it not 
scare us a little bit to think that the Department of Justice has 
that ability to secure that kind of justice outside the court system 
over and beyond what we would have at trial, for example? 

Mr. Graber. Thank you. Congressman. The settlements that we 
entered into here, namely pre-litigation, out of court settlement, is 
very much consistent with the Department’s authority to com- 
promise claims on behalf of the United States. And the Department 
enters into settlements like this all the time, every day, in fact. So 
I do not think there is anything unusual about that. 

Mr. Bishop. It is not unusual for the DOJ to have more authority 
than someone else would have in a regular court proceeding? 

Mr. Graber. Well, no, I would not necessarily agree with that. 
I just think that the fact that this settlement occurred out of court, 
you know, prior to litigation is consistent with the Department’s 
authority, and is, quite frankly, typical. And I would also say that 
it is not unusual for parties to reach agreements to compromise 
claims that contemplate forms of relief that may not have been 
able to be awarded by a court. 

Mr. Bishop. So it is the very threat of the DOJ, the heavy hand 
of government, to come in that could probably extract a better con- 
cession, a better settlement than you could in court. I mean, that 
is a rather imposing threat to level on someone, is it not? 

Mr. Graber. I would say that we do not know what a court may 
or may not have done if we had decided to litigate these cases. 

Mr. Bishop. All right. The Bank of America settlement, just 
switching gears here. The Bank of America settlement requires the 
bank to set aside $490 million to cover potential consumer tax li- 
ability. Was that something that the DOJ suggested? 

Mr. Graber. Yes, I believe that that was something that the De- 
partment suggested and certainly the Department supported. 

Mr. Bishop. Did the DOJ also want a similar provision in the 
Citi settlement, which was concluded I think just before that, a 
month earlier? 

Mr. Graber. I do not recall specific discussions about, you know, 
that specific term or a potential term in the course of the Citi nego- 
tiations. I should also point out that, look, in the lead-up to these 
settlements, again, I mean, the reality is that there were dozens 
and dozens of officials who were involved. There were dozens, if not 
hundreds, of meetings, sometimes simultaneous meetings. Sitting 
here today, the fact of the matter is that I was not in every one 
of those meetings. 

Mr. Bishop. Thank you, sir. Yield back. 

Mr. Marino. Thank you. Deputy Graber, thank you for being 
here. You are excused. And we now call the second panel to today’s 
hearing. Thank you, sir. 

Mr. Graber. Thank you. 
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Mr. Marino. Before you sit down, could I ask the panel to please 
stand, to raise your right hand? 

Do you swear the testimony that you are about to give is the 
truth, the whole truth, and nothing but the truth, so help you God? 

[A chorus of ayes.] 

Mr. Marino. Let the record reflect that the witnesses have af- 
firmed their testimony. Thank you, ladies and gentlemen, for being 
here. 

I am going to start with a brief introduction of our panel wit- 
nesses and get right to the questions. We are in a hard-pressed 
time to be out of here in about 45 or 50 minutes. 

Mr. Paul Larkin is a senior research fellow and director of the 
Rule of Law Initiative Project for the Heritage Foundation, special- 
izing in countering abuse of Federal criminal law. Mr. Larkin 
worked at the U.S. Department of Justice as an assistant to the So- 
licitor General and as a counsel in the Criminal Division’s Orga- 
nized Crime and Racketeering Section. During his time at the En- 
vironmental Protection Agency, he was a special agent and an act- 
ing director for the Criminal Enforcement Branch. Mr. Larkin also 
served as counsel to the Senate Judiciary Committee and was the 
chief of the Crime Unit under panel chairman, the Honorable Orrin 
Hatch. 

Throughout his 25 years of practice, Mr. Larkin has argued be- 
fore the Supreme Court in 27 cases. He is a graduate of Stanford 
Law School and a former law clerk for Judge Robert H. Bork on 
the U.S. Court of Appeals for the D.C. Circuit. Welcome, sir. 

Mr. Ted Frank has won millions of dollars for consumers and 
shareholders through the non-profit Center of Class Action Fair- 
ness, which he founded in 2009. Mr. Frank has argued and won 
several landmark appellate cases protecting consumers from unfair 
class action settlements. His work in this area has been profiled by, 
among others, the Wall Street Journal, Forbes, the National Law 
Review, the ABA Journal, and The American Lawyer. He has testi- 
fied before Federal and State legislative subcommittees multiple 
times about class action conflicts of interests and settlements and 
about legislative victim compensation programs. 

Mr. Frank is a graduate of the University of Chicago Law School 
and a former law clerk to the Honorable Frank H. Easterbrook of 
the U.S. Court of Appeals for the 7th Circuit. Welcome, sir. 

Mr. Frank. Thank you. 

Mr. Marino. Ms. Mrose is the CEO of Compass Films of New 
York LLC. Her work focuses on the housing industry and the inter- 
action between government, banks, housing advocates, and the 
economy. Her experience includes co-hosting a talk radio program 
and research on regulations issued by the Department of Housing 
and Urban Development. 

Ms. Mrose is a graduate of Tufts University’s Fletcher School of 
Law and Diplomacy, and welcome, ma’am. 

Ms. Mrose. Thank you. 

Mr. Marino. And I am sorry. Professor White, but I do not have 
your background. If someone gives it to me at some point I will 
read it. I apologize for it for not being here, but I do want to wel- 
come you, and thank you for being here today, and we will get to 
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your background when it is handed to me. I see it is right here. 
Thank you. 

Professor Alan White joined the faculty of CUNY School of Law 
in 2012. He teaches consumer law, commercial law, bankruptcy, 
comparative private law, and contracts. The latter was not my fa- 
vorite in law school. He is a nationally recognized expert on credit 
regulation in the residential mortgage market. Professor White is 
a past member of the Federal Reserve Board’s Consumer Advisory 
Council, a member of the American Law Institute, and is currently 
serving as reporter for the Uniform Law Commission’s Project on 
a residential real estate foreclosure statute. 

He is quoted frequently in the national media, including the New 
York Times, the Wall Street Journal, and the Washington Post in 
connection with his research on the foreclosure crisis. He has pub- 
lished a number of research papers and articles on housing credit 
and consumer law issues, and has testified before Congress and at 
Federal agency hearings on the foreclosure crisis bankruptcy re- 
form and predatory mortgage lending. 

Before becoming a full-time teacher. Professor White was a su- 
pervising attorney at the North Philadelphia office of Community 
Legal Services, Inc., and was also a fellow and consultant with the 
National Consumer Law Center in Boston, and an adjunct pro- 
fessor with Temple University Law School and Drake University 
School of Law. His legal services practice includes representation 
of low income consumers in mortgage foreclosures, class actions, 
bankruptcies, student loan disputes, and real estate matters. 

Mr. White received his B.S. from the Massachusetts Institute of 
Technology and his J.D. from the New York University School of 
Law. Welcome, sir. 

Mr. White. Thank you. 

Mr. Marino. Each witness’ written statement will he entered 
into the record in its entirety. I ask that each witness summarize 
his or her testimony in 5 minutes or less. And to help you with 
staying within that time, you see the lights in front of you. If the 
light switches from green to yellow, it means you have a minute 
left, and when it gets to red I will politely tap here to give you an 
indication if you would please wrap up. 

The Chair now recognizes Mr. Larkin for his opening statement. 
Sir? 

TESTIMONY OF PAUL J. LARKIN, JR., SENIOR LEGAL RE- 
SEARCH FELLOW, EDWIN MEESE III CENTER FOR LEGAL 

AND JUDICIAL STUDIES, THE HERITAGE FOUNDATION, 

WASHINGTON, DC 

Mr. Larkin. Mr. Chairman, Ranking 

Mr. Marino. The microphone in front of you, you have to push 
the button there, and the light should come on. 

Mr. Larkin. My mistake. Sorry. 

Mr. Marino. That is quite all right. I do it. 

Mr. Larkin. Mr. Chairman, Mr. Ranking Member, it seems to be 
common ground that if these checks that were due to the United 
States were actually deposited in the Treasury, the Justice Depart- 
ment would lack any authority to require that they then he turned 
over to anyone else. Not only would they not have possession of the 
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check, the law — that is, the Constitution as well as the Anti-Defi- 
ciency Act and the Miscellaneous Receipts Act — would prohibit the 
Department of Justice from handing out this money. 

So the only dispute is whether the Justice Department can en- 
gage in the same result simply by directing the bank to do it. In 
other words, once the Department has deposited the check, they 
could not give the money to these groups. So instead, what the De- 
partment has done is tell the bank do not give me the check. Give 
the check to these private parties. 

Now, if you want to understand this, flip the facts around. Sup- 
pose this were a settlement and the Department was paying the 
banks. The lawyer, who is handling the case for the banks, could 
not tell the Department do not write all of the checks to me. Write 
some of the checks to a charity of my choosing or a charity of your 
choosing. The lawyer for a client cannot give away the money that 
belongs to the client, and in this case, the Department represents 
the United States, and they are not allowed to give away money 
that belongs to the United States unless there is express statutory 
authority to do it, and there is none here. 

What aggravates this problem even more is that you have these 
sorts of settlements gradually coming into wider and wider use 
ever since the Anderson case was resolved with everyone being a 
loser. Why is that a problem? Because oftentimes there is no judi- 
cial involvement whatsoever. These agreements often are a means 
of disposing not of charges or a lawsuit that has already filed. They 
are a means often of disposing of charges or a lawsuit before any 
are filed. So there is no judicial involvement whatsoever. You have 
an agreement entirely between the lawyers for the United States 
and the lawyers for other parties. And in this agreement they are 
trying to engage in what is for all intents and purposes a sham 
transaction to avoid depositing all of the money that is due to the 
taxpayers of the United States into the account that the Treasury 
maintains, that Congress thereafter can decide how it will be 
spent. 

After all. Article 1 says that no appropriations can be made — or 
excuse me — no money can be taken from the Treasury except pur- 
suant to an appropriation. It is designed to prevent the President 
from using the Treasury as if it were his own personal account. 
Only Congress can authorize him to spend that money. When the 
money then comes into the government, the Miscellaneous Receipts 
Act requires that it be deposited into the Treasury with a few ex- 
ceptions, none of which are applicable to housing cases or the ones 
we have here. 

Once the money is then deposited, it is up to the elected mem- 
bers to decide how to spend it. If they want to give it to these orga- 
nizations, that is perfectly proper. When I worked for Senator 
Hatch, the Judiciary Committee worked on legislation to authorize 
money to be given to the Boys and Girls Clubs. Why? Because the 
Committee thought that would advance the welfare of the Nation, 
but only if the Committee had authorized it and then the appropri- 
ators had appropriated the money could that be done. 

And it does not matter whether this is done in a Democratic or 
Republican Administration. As my paper and the paper by the 
Chamber of Commerce point out. Republicans have done this be- 
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fore, and when they did, they were just as wrong. And it does not 
matter that the money goes to an organization that may be a valu- 
able mechanism for disposing of funds. It does not matter if it goes 
to Catholic Charities. It does not matter if it goes to any Christian 
organization. It does not matter if it goes to any organization what- 
soever. If it is an organization that is not authorized by Congress 
to receive the money, the expenditure is impermissible. 

The same ethics rules should apply to government lawyers in 
this context that would apply to private parties. They act on behalf 
of the United States. In so doing, they are not allowed to make 
their own decisions. And by the way, if you want to find out who 
made this decision, I would start by looking at the two agreements 
because if you look at the two agreements, what you will see is that 
they were signed for the United States by Tony West, the Associate 
Attorney General, who is the number three person in the Depart- 
ment. 

So in all likelihood, he knew what these provisions were. And 
given the size of this, unless he was irresponsible, he also brought 
that to the attention of his superiors in the Department. You do 
not enter into an agreement like this without telling your boss 
what you are about to do. 

I am glad to answer any questions you may have. 

[The prepared statement of Mr. Larkin follows:] 
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“Consumers Shortchanged? Oversight of the 
Justice Department’s Mortgage Lending Settlements” 

Testimony Before the House Committee on the Judiciary 

Subcommittee on Regulatory Reform, Commercial and Antitrust Law 
February 12, 2015 
Paul J. Larkin, Jr. 

Mr. Chairman, Mr. Ranking Member, Members of the Subcommittee; 

My name is Paul J. Larkin, Jr. 1 currently am a Senior Legal Research Fellow at The 
Heritage Foundation. Most of my career has involved working in the criminal justice system in 
one capacity of another. For example, I worked at the Department of Justice in the Organized 
Crime and Racketeering Section of the Criminal Division and in the Office of the Solicitor Gen- 
eral. I also was Counsel to the Senate Judiciary Committee when Senator Orrin Hatch was the 
Chairman. The views I express in this testimony are my own and should not be construed as rep- 
resenting any official position of The Heritage Foundation. 

Thank you for the opportunity to testify about third-party payment requirements in gov- 
ernment settlement agreements. I have previously discussed this issue in a Heritage Foundation 
paper and in a law review article that were both published last year.* My opinion is that third- 
party payment requirements should not be included in a plea bargain, civil settlement, and 
nonprosecution or deferred prosecution agreement unless an act of Congress expressly and spe- 
cifically authorizes the government to impose any such obligation.' That is true for several rea- 
sons: 

First, the Justice Department lacks the statutory authority to hand over government funds 
to parties of its own choosing. Second, the practice of required third-party contributions is incon- 
sistent with the federal laws that supply financial assistance to the victims of crime. Third, third- 
party contribution requirements circumvent the constitutional process for appropriating taxpayer 
dollars. Fourth, this practice denies the public the opportunity to know how public funds are 
spent and to hold elected officials accountable for their choices because it enables Representa- 
tives and Senators to shirk their fiscal responsibilities. Fifth, third-party contribution require- 


' See Paul J. Larkin, Jr., The Prohlemaiic Use of Nonproseculion and Deferred Proseculion Agreements 
to Benefit Third Parties. Tire Heritage Foundation, Legal Memorandum No. 141 (Oet. 23, 2014), 
http://wwvv.bcritagc.ore/rcscarch/ reports, 2014/I(I./thc -problematic-use -of-nonoroseciition-and - dcfcrrcd- 
prosccution-agrccmcnts-to -benefit -dll rd-pariics : Paul J. Larkin. Jr., bunding Favored Sons and Daugh- 
ters: Nonprosecution Agreements and “Extraordinary Reslinuion” in Environmental Criminal Cases, 47 
Loyola L.A. L. Rlv. 1 (2013). 

■ The concerns addressed here are the same whether the disposition is a plea bargain, nonprosecution or 
deferred prosecution agreement, or a civil settlement, although those concerns are more acute when crim- 
inal charges are a realitv- or a possibility. It is unknown how many of these tvpes of settlements could 
have been brought as a criminal prosecution, but it is likely that some could have been criminal cases. 
See, e.g.. Bank of America Settlement C.T., at 2 (Aug. 18-20, 2014) (“Bank of America and its subsidi- 
aries originated residential mortgages using inflated appraisals and fraudulently sold those loans to the 
Igovemment-sponsored enterprises] with misrepresentations as to the loans’ quality!. ]); id. C.ii (qui tarn 
action alleged that Countrywide and Bank of America ’'fraudulently' sold defectiv'e residential mortgage 
loans originated by Countryside’s Consumer Markets Division and later Bank of America to the [gov- 
ernment-sponsored enterprises] with misrepresentations as to the loans’ quality!. J”). 
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merits are rife with opportunities for political cronyism because they allow the Justice Depart- 
ment to pick-and-choose among private organizations as to which ones will receive federal funds 
without any guidance from Congress or any oversight by the Judiciary or Appropriations Com- 
mittees in each chamber. Sixth, third-party contribution requirements are not necessary for plea 
bargains, civil settlements, and nonprosecution or deferred prosecution agreements to work as a 
means of disposing of criminal or civil cases. 

I. Third-Party Payment Requirements Are an Emerging 
Feature of Government Plea or Settlement Agreements 

Federal prosecutors enjoy almost unlimited discretion to decide whether to indict or sue a 
defendant, what charges or claims should be brought, whether to dispose of a case before trial via 
a plea bargain or civil settlement, and, if so, what the terms of that disposition should be. For all 
practical purposes, as long as prosecutors do not let impermissible factors such as race or religion 
influence their decisions, they have the prerogative to decide whether and how to initiate or ter- 
minate any particular case.’ 

Plea bargains and settlements are traditional ways to dispose of a case, and the Subcom- 
mittee members doubtless are familiar with those processes. Recently, however, a new disposi- 
tion has emerged: nonprosecution and deferred prosecution agreements (N/DPAs). Before ad- 
dressing whether third-party contribution requirements are a sound exercise of settlement author- 
ity, it may be useful to say a few words about this new dispute resolution mechanism. 

Nonprosecution agreements resolve potential criminal charges in a manner that resembles 
a plea bargain or a civil settlement, but do not involve the entry of a judgment enforceable by a 
court. Deferred prosecution agreements are similar, but arise only after a charge is filed, a 
charge that the government is willing to consider dismissing if the defendant satisfactorily per- 
fonns the terms of an agreement that avoids the need for a trial. The two dispositions also can 
perhaps be combined into one. That would occur when the government files one charge out of 
perhaps dozens or more that it could bring. 

Ever since the Arthur Andersen case^* ended in 2005 with everyone being a loser — Arthur 
Andersen, its innocent employees, and the government — the federal government has regularly 
disposed of corporate criminal prosecutions through N/DPAs. N/DPAs may or may not be rea- 
sonable ways to dispose of criminal charges or civil claims. They have become quite controver- 
sial; ’ they raise several troublesome public policy issues; and, some highly learned and respected 

’ See, e.g., United States v. Armstrong, .517 U S. 456 (1995) (discussing tire proof necessary to establish 
tliat a charge was brought duo to invidious discrimination); Rinaldi v. United States, 4.J4 U S. 22, .10 
(1977) (stating that, when the govcrmiicnt seeks to dismiss an indictment or infomiation, ‘[t]hc salient 
issue ... is not whether the decision to mainlain the federal prosecution was made in bad faitli but rather 
whether the Govemnienfs later efforts to terminate the prosecution were similarly tainted with improprie- 
ty.''); SEC v. Citigroup Global Markets, Inc.. 752 F.3d 285 (2d Cir. 2014) (applying a similar standard to 
determine whether the SEC and a private party should be allowed to dispose of a civil case via a consent 
decree; "the proper standard for reviewing a proposed consent judgment involving an enforcement agency 
requires tliat the district court dctemiinc whether the proposed consent decree is fair and reasonable, with 
the additional requirement that the 'public interest would not be disserved.’” (citation omitted)). 

^ See Arthur Andersen LLP v. United States. 544 U.S. 696 (2005). 

’ See , e . g ., U.S. Gov'i AccouNTAUiUTY Ot'iTCL, GAO-10-110, CoRPOKATL Crime: DOJ Has Taken 
Steps to Better Track Its Use of Deferred and Non-Prosecution Agreements, but Shoued 
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authorities, such as Professor Richard Epstein, have leveled persuasive criticisms of using them 
to dispose of criminal cases.^ One often-voiced criticism is that N/DPAs allow the government 


Evaluate Eftectiveness (Dec. 2009), available al http:/'Avwsv.gao.gov7asgcts/300/299781.pdf : U.S. 
Gov’t Accountarittty Office, GAO-10-26()T, Corporate Crime: Prosecutors Adfiered to 
G inoANCE IN Selecting Monitors for Deferred Prosecution and Non-Prosecution Agree- 
ments, BUT DOJ COLILD BETTER COMMUNICATE ITS ROLE IN RESOLVING CONTLICTS (Nov 19, 2009), 
available at http://\\vvw.gao. go v/assets/1 30/1 237 72. pdf; U.S. Gov’t Accountariitty OFFICE, GAO-()9- 
636T, Corporate Crime: Preliminary Observahons on DOJ’s Use and Oversight of Deferred 
Prosecution and Non-Prosecuhon Agreements (2009), available at 
httD://\vvvvv.gaQ.gOv/asscts/130/122853.pdf : BRANDON GARRETT, Too BIG To JAIL: How PROSECUTORS 
Compromise with Corporations (2014); John C. Coffee, Jr., Deferred Prosecution: Has It Cone Too 
T'ar?, Nat’L L.J., July 25, 2005, at 13; James R. Copland, The ShadoM- Regulatory State: The Rise of De- 
ferred Prosecution Agreements, in OviL JUSTICE REPORT 2012 (Ctr. For Legal Policy at the Manhattan 
Inst., 2012); Richard A. Epstein. Deferred Prosecution Agreements on Trial: Lessons from the Taw! of 
Unconstitutional Conditions, in PROSECUTORS IN THE BOARDROOM: USING CRIMINAL Law to REGU- 
LATE Corporate Conduct 52-57 (Anthony s. Barkow & Rachel E. Barkow cds., 2011); Richard A. 
Epstein, Op-Ed., The Deferred Prosecution Racket, WALL St. J., Nov. 28, 2006, at A14; Bcnjaniin S. 
Greenblum, Note, What Happens to a Proseaition Deferred? Judicial Oversight of Corporate Deferred 
Prosecution Agreements, 105 COLUM. L. REV. 1863 (2005); Vikramadity'a Khanna & Timothy L. Dickin- 
son, The Corpora/e Monitor: The New Corporate Czar?, 105 MiCll. L. Rev. 1713 (2007); Ecoiiard Or- 
land, 'The Transformation of Corporate Criminal Ixiw, I Brook. J. Corp. FIN. & COM. L. 45, 45 (2006). 

Professor Epstein and otlier commentators have criticized the govenunent’s use of N/DPAs to 
evade accountability, See Epstein, supra, Larkin, supra note 1, at 5 & nn.5-6 (collecting authorities). A 
similar problem also exists in die administrative process, where the government seeks to use informal 
regulatory' devices, rather tlian the APA mlemaking process. The legality' of an agency’s use of informal 
actions to escape APA accountability, however, is beyond the scope of this hearing. For discussions of 
that problem, see, e.g., Jerry Brito, 'Agency Threats " and the Rule of Tcta-: An Offer You Can 't Refiise, 
37 HARV. j. L. &PUB. POI.’Y 553 (2014); Henry N. Butler & Nathaniel J. Harris, Sue, Settle and Shut Out 
the States: Destroying the Environmental Benefits of Cooperative Federalism, 37 HARV. J. L. & PUB. 
POT/Y 579 (2014); John D. Graham & James W. Broughel, Stealth Regulation: Addressing Agency Eva- 
sion ofOIRA and the Administrative Procedure Act, I HARV. J. L. &PUB. POL’Y: FEDERALIST 30 (2014); 
John D. Graham & Cory R. Liu. Regulatoiy and Quasi-Regulatory Activity Without 0MB and Benefit- 
Cost Review. 37 HARV. J. L. & PUB. POI.'Y 425 (2014): Nina A. Mendelson & Jonathan B. Wiener, Re- 
sponses to Agency Avoidance of 07RA, 37 HARV. J. L. & PUB. POL'Y 447 (2014); Stuart Shapiro, Agency 
Oversight as "Whac-a-Mole": The Challenge of Restricting Agenev Use of Nonlegislative Rules. 37 
HARV. J. L. & PUB. POL’Y 523 (2014). 

In an article published in 2014 by the Heritage Foundation, Professor Richard Epstein argued tliat the 
government’s unregulated discretion to dispose of cases widiout a trial or pica agreement — that is, with- 
out any involvement of the federal judiciary — leads to various untoward results in white-collar cases in- 
volving large corporations. See Richard A. Epstein, The Dangerous Incentive Structures of Nonprosecii- 
tion and Deferred Prosecution Agreements, THE HERITAGE FOUNDATION LEGAL MEMO NO. 129 (June 
26, 2014), htt p:/./ tlif in cdla.s3-am a zcna \ vs CQm/2014./p d£T. M l 2.9.pd f. A major problem is that N/DPAs 
severely skew the incentives that each party has to let a jury (or judge) decide the merits of the govern- 
ment’s claims at a trial. Tlic collateral consequences that a corporation can suffer from simply being con- 
victed of a crime, or in some instances perhaps just being charged — for c.\.aniplc, increased costs in the 
capital markets, the inability to contract with the federal government, or the suspension of professional 
licenses — often may exceed whatever monetary pcnalh- that a court could impose on tlic corporation after 
conviction. The result is that the N/DPA process effectively inverts the incentive structure otlicrwisc en- 
visioned by the criminal justice system. Using N/DPAs to resolve a potential criminal case front-loads all 
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to create a new paradigm of corporate governance — a form of “regulation by litigation’' — that 
enables the government to use settlements as a means of obtaining supervisory authority over a 
corporation that no statute and no regulation authorizes and that a federal district court could not 
award to the government were a corporate defendant tried and found guilty/ One issue that is 
especially problematic is the one that this committee has decided to address: namely, the re- 
quirement that an actual or potential criminal or civil defendant pay money to a third party who 
could not be deemed a “victim” under the federal laws granting crime victims the opportunity for 
restitution. 

II. Third-Party Payment Requirements Are an 
Unauthorized Condition on the Disposition of a Criminal Case 

Federal law limits the sentencing authority of a federal court to whatever penalties are af- 
firmatively authorized by law. In 1916 in Ex parte United States^ the Supreme Court of the 
United States held that a federal district court has only whatever sentencing authority Congress 
has granted the court by statute, regardless of how reasonable a newly-invented disposition may 
be. In that case, rather than impose the mandatory sentence dictated by statute, the federal trial 
judge decided to place the defendant on probation, which then had recently become a novel way 
to sentence a convicted defendant. Allowing a court to craft its own sanctions, the Court con- 
cluded, would authorize the court to disregard the legislative judgment as to what penalties are 
appropriate for a crime, authority that Article I of the Constitution vests in Congress.^ 

The ruling in Ex parte United Slates is instruaive here because no act of Congress au- 
thorizes the government to require the payment of money to third-parties to dispose of a criminal 
or civil case, regardless of whether the government or the defendant decides who should receive 
those funds and how much the gift should be. To start with, these payments are not “fines.”^^ A 


of tlie costs to tlie corporation because the charge itself can serve as a death sentence, as prosecutors 
know. See Larkin, :iupra note 1, at 18 & n.47. bideed, ever since die Anhiu’ Anderson case the government 
and corporate defendants have avoided trials, albeit for veiy different reasons. Corporate defendants fear 
being charged or convicted because either one can amount to a “corporate death sentence.” The govern- 
ment wishes to avoid a trial because the government is limited in the relief that it can obtain after convic- 
tion to only tliose penalties authorized by Congress. See Ex parte United States, 242 U.S. 27, 42-43 
(1916); Larkin, supra note 1, at 27-28. The goveniment may find those penalties inadequate, however, 
because they do not permit it to engage in “regulation b>’ prosecution” — tlie practice b>' which the gov- 
ernment seeks to alter the conduct of a business without going through the Article I lawmaking process or 
the notice-and-comment process. See supra note 5. 

^ See, e.g., Brandon L. Garrett, Slruclural Reform Prosecinion, 93 Va. L. RiiV. 853, 858 (2007) 
(“[SJtructural reform is a new goal for federal criminal law.”); Peter J. Henning, The Organizational 
Guidelines: R.IR?. 116 Yall L.J. POCKUT PART 312, 315 (2007), 

htT p:/AakTawiQunial.GrLyimjees/Ddls/528.pdf ("The purpose of corporate prosecutions is not to punish but 
instead to change corporate cultures through agreements that deal directly with internal governance. 
While it is questionable whether die government has the expertise to tell corporations how best to govern 
tlicmselves, tlie focus on how businesses will operate in the future is now a central feature of corporate 
criminal investigations.”). 

® 242 U.S. 27 (1916). 
at 42-43. 

See Larkin, supra note 1. at 35-36. 
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fine is a penalty paid by a convicted offender to the federal government. An N/DPA or a settle- 
ment substitutes for a conviction, and compulsory charitable contributions go to third parties, not 
the federal treasury. Compulsory charitable contributions also are not restitution." Federal 
courts lack inherent authority to award restitution, and the relevant statutes limit restitution to 
cases tried to a conviction." 

A corporation cannot be imprisoned, so the principal concern of any corporation under a 
criminal or civil investigation is the optimal dollar-and-cents resolution of the matter. If the cost 
of agreeing to a N/DPA or settlement is less than the cost of being charged or sued and convicted 
(discounted by the strength of the defendant’s proof of its innocence), which is usually the case, 
the corporation will agree to whatever the government offers in order to make the entire problem 
go away. What a corporation is concerned with is the amount of whatever check it has to write, 
not the name of the payee. A dollar paid to Peter costs as much (or as little) as a dollar paid to 
Paul." The result is two-fold: the corporation is indifferent as to the recipient of a payment, and 
the Justice Department has unfettered discretion to decide who will receive that money. That 
combination can pose a real problem, which has largely gone unnoticed. 

Ordinarily, the Department would deposit into the U.S. Treasury whatever checks it re- 
ceives to resolve a case, which enables Congress to later specify the purposes for which it can be 
spent. Instead, the Department has occasionally required corporations to contribute to different 
charitable organizations of the government’s (or, as here, the corporation’s) choosing." The 
practice of identifying third-party recipients of monies that a corporation pays out in an N/DPA 
or settlement is tantamount to dispensing taxpayer funds to whatever particular recipient the Jus- 
tice Department (or its designee) selects. That practice raises important public policy issues that 
neither Congress nor the federal courts has yet addressed. " 

HI. Third-Party Payment Requirements Are 
Objectionable on Several Public Policy Grounds 

The government and a defendant could find third-party contribution requirements mutual- 
ly valuable. Requiring a target to make a charitable contribution enables the government to evade 
statutory limitations on the amount of fines that could be imposed if the prosecution believes that 
the statutory cap provides an insufficient penalty.'* The government may find that such condi- 
tions have considerable public relations value, particularly in the community benefitting from 
them. A corporate target also might jump at the opportunity to engage in a charitable endeavor. 
The requirement may enable a senior corporate officer to make a corporate contribution to a pre- 
ferred charity that the board of directors would never approve. Moreover, the contribution may 
have important public relations value for the corporation as well. In the short run, to be sure, a 


" See Id. at l.l.S-36. 

'■ See id. 

" Tlic rule would be different if the corporation could claim a tax deduction for making a D/NPA pay- 
ment, but the government often requires a corporation to waive any such claim. See id. at 8. 

” See id. at 7. 

See id. at 29-47. 

See, e.g., Alan T. Harland, Monetary Remedies for the Victims of Crime: Assessing the Role of the 
Criminal Courts, 30 UCLA L. REV. 52, 125 (1982). ' 
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corporation will want to reduce publicity and put the entire matter behind it, but a corporation 
may put a different spin on a non prosecution agreement in the long run. Once the dust settles 
from the criminal investigation and memories dim, a corporation could attempt to portray itself 
favorably as having contributed to a recognized charity — of course, without mentioning the 
event triggering that contribution. 

That being said, third-party contribution requirements are objectionable on several 
grounds. Those flaws outweigh any benefits that they may have. 

First, the Justice Department lacks the statutory authority to hand over government funds 
to parties of its own choosing. Any sum that the government demands that a corporation hand 
over to a private party is money that the corporation would otherwise pay into the federal treas- 
ury, which would help underwrite the general costs of mnning the government. The result is a 
give-away of federal funds, a give-away that burdens taxpayers by requiring them to make up for 
the amount given to favored recipients. 

Second, the practice of required third-party contributions is inconsistent with the federal 
laws that supply financial assisfance to the victims of crime. There are several federal statutes 
addressing the needs of victims of crime: e g., the Victim and Witness Protection Act of 1982,*^ 
the Victims of Crime Act of 1984,’* the Mandatory Victims Restitution Act of 1996,’® and the 
Crime Victims Rights Act of 2004.^“ The 1984 act provides that, with certain exceptions — not 
applicable to housing settlements — ^“all fines that are collected from persons convicted” of feder- 
al crimes “shall be deposited” into “a separate account” to be known as the Crime Victims 
Fund[.]”“’ Congress has also directed that the Crime Victim Funds “shall be available only for” 
a few specific purposes: (1) child abuse prevention and treatment grants; (2) the victim assistance 
programs that exist at the Federal Bureau of Investigation, at the Department of Justice, and in 
the U.S. Attorney’s Offices,^^ programs that provide services for crime victims “through victim 
coordinators, victims' specialists, and victims' advocates”; (3) the training of state victim crime 
compensation program personnel, (4) evaluation, training, and technical assistance for “eligible 
crime victim assistance programs”; (5) “a Victim Notification System”; or (6) an antiterrorism 


” Pub. L. No. 97-291, 96 Stat. 1 248 (1982) (codified, as amended, at 18 U.S. C. § 3663 (2006)). 

Pub. L. No. 98-473. Tit. 11, § 1402, 98 Stat. 2170 (codified, as amended, at 42 U.S.C. §§ 10601-10608 

( 2012 )) . 

Pub. L. No. 104-132, 110 Stat. 1227 (codified as 18 U.S.C. §§ 3556, 3663-64 (2006)). 

“ Pub. L. No. 108-405, 118 Stat. 2260 (2004), enacted as § 2 of the Justice for All Act of 2004 (codified, 
as amended, at 18 U.S.C. § 3771 (2006)). 

42 U.S.C. §§ 10601(a) & (b)(1). The exceptions relate to matters such as fines available to the Secre- 
tary of the Treasury pursuant to the Endangered Species Act or the Lacey Act, and fines paid into the rail- 
road unemployment insurance account, the Postal Service Fund, tlie navigable waters rev'oKnng flmd, and 
the county public schools flinds pursuant to vanous federal laws. /r/. § 1 060 1 (b)( I )(A) & (B). 

For the convenience of die Members, 1 have reprinted die text of 42 U.S.C. §§ 10601 in Appendi.x 
B below. 

Sec, e . g ., FBI, VICTIM Assistancf, littp:,vwvv'w.fbi.nov4stat5-serv-ices.Aictim assistance: DF.P’T OF 
JiJSTicF, Office of Justicf Programs, Office for Victims of Crime, httj:/ibiiTggy7pvc/; Dep’t of 
Justice, Offices of the United States Attorneys, Victims Rights & Services, 
htlp9.%w\y,justice.gpy/iisap/pnoTitvi-areasATcfinis-rightS::services. 
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emergency reserve for the victims of 9/1 1.”^ Those laws demonstrate that Congress sought to 
limit payments to aclital, proven victims of crimes, not to individuals or organizations that may 
have suffered some harm from unproved crimes or from civil wrongs, and certainly not to parties 
who have suffered no harm themselves. 

Third, third-party contribution requirements circumvent the constitutional process for ap- 
propriating taxpayer dollars. The Constitution and federal law speak to how federal money can 
be disbursed, and the teaching of those authorities is that it is Congress’s prerogative to decide 
who should receive taxpayers’ dollars. The Constitution bars the government from spending un- 
appropriated funds"'' and the Anti-Deficiency Act'" prohibits the government from “mak[ing] or 
authoriz[ing] an expenditure or obligation exceeding ... an appropriation” or relevant fund.’’’ 
Those provisions are not merely hyper-technical accounting requirements. On the contrary, they 
reflect a basic allocation of federal decisionmaking authority regarding the proper expenditure of 
the public’s tax dollars. Congress does not give the President a lump sum allowance that he can 
spend as he sees fit. Instead, in the annual appropriations bills Congress specifies in detail exact- 
ly who can receive appropriated funds, how much money each one may be paid, and for what 
purposes that money can be used. Third-party contribution requirements enable the Executive 
Branch to perform an end run around Congress’s paramount role in the federal appropriations 
process. 

Fourth, this practice denies the public the opportunity to know how public funds are spent 
and to hold elected officials accountable for their choices by enabling Representatives and Sena- 
tors to shirk their responsibility. The Constitution and federal code ensure that the Executive 
Branch cannot spend money without the prior approval of Congress, which requires every Mem- 
ber to cast a ballot for the annual appropriations bills. Those provisions ensure that each voter 
can Icnow what every Member does with the public’s tax dollars and can use that information 
every two or six years to decide whether to “throw the bums out.” By letting the Executive 
Branch make decisions that the Constitution envisions only Congress should make, the members 
of Congress who allow this practice to continue are simply avoiding their responsibility to take a 
public position identifying the proper recipients of the electorate’s tax dollars in the hope that the 
voters will not hold accountable Senators and Representatives at the polls for any funding deci- 
sions that the public dislikes. Accordingly, third-party contribution requirements allow legisla- 
tors to escape political responsibility by denying the public valuable information that it needs to 
make an informed decision at the polls. 

To be sure, leaving appropriations decisions to members of Congress hardly guarantees 
that personal biases will play no role in how public funds are spent. No one is that gullible. But 
the public has the opportunity to hold Representatives and Senators accountable at the polls for 
their decisions, an opportunity that they lack whenever career lawyers or political appointees at 
the Justice Department — to say nothing of private parties — decide which organizations will ben- 
efit from an N/DPA or settlement. The public deserves the opportunity to hold the government 

42 U.S.C. §§ 10601(d)(2), (.1), (4) & (5). 

See U.S. Const, art. I, § 9, cl. 7 (“No Money shall be drawn from tlie Treasury', but in Consequence of 
Appropriations made by Law . . . .”). 

” Pub. L. No. 97-2,s8, 96 Stat. 923 (1982) (codified at31 U.S.C. § 1341 (2006)). 

31 U.S.C. § 1341(a)(1)(A) (2006). 
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accountable for its taxing and spending decisions. Returning that decision to Congress whenever 
the Justice Department uses such an agreement would be a big step in the right direction. 

Fifth, third-party contribution requirements are rife with opportunities for political crony- 
ism. They allow the Justice Department to pick-and-choose among private organizations as to 
which ones will receive federal funds without any guidance from Congress or any oversight by 
the Judiciary or Appropriations Committees in each chamber. The entirely discretionary nature 
of this process can easily lead to favoring one charity or organization over another on entirely 
subjective grounds. The parties who benefit from the government’s disbursement of N/DPA 
funds may be organizations who should receive federal funds because they improve the lot of the 
citizenry in various ways. But why should a housing rights organization, for example, receive 
money that could just as easily go to a school that trains dogs to serve as companions to the blind 
and as the interface between them and the world? There is no guarantee that the payments a cor- 
poration makes to a third-party that it selects or that is chosen by the government will go to the 
actual victims of a housing fraud scheme, while the payments made to an organization that trains 
seeing-eye dogs will doubtless directly benefit people obviously less fortunate than most. A rea- 
sonable argument can be made that any number of other charitable organizations equally de- 
serves the same opportunity to assist people in need of better food, drinking water, health care, 
education, access to public transportation, housing, and so forth. 

The decision how to disburse federal funds, and whether any of those funds should be 
given directly to private organizations, should not be made through a process that shrouds how 
those decisions are made and pennits individual decisionmakers to rely on personal biases and 
predilections. The lustice Department’s actions may or may not be defensible under the law, but 
they certainly do not give the appearance of having been made in a just manner or ensuring a just 
result. The Justice Department’s N/DPA and settlement practices justify the inference that the 
federal government is extorting settlements from businesses in order to transfer funds to cronies 
that the Administration could never persuade Congress to appropriate for them.^^ 

it it ^ * it 

when deciding whether third-party payment requirements are a sound public policy, it is 
worthwhile to perform this exercise: Flip the facts of these settlements on their head. Assume 
that Bank of America and Citigroup settled a lawsuit with the government and would receive 
money to settle the case. Then, ask yourself this question: May the CEO of either bank tell the 
government to pay millions of dollars to the CEO’s or the Department’s favorite charity instead 
of making the check out to Bank of America and Citigroup? No, he may not. That would be a 
violation of the CEO’s fiduciary duty to his company and would be tantamount to theft. In all 
likelihood, the Justice Department would even take that position. If so, if a corporate CEO can- 
not give away money that the corporation receives in a settlement agreement, then the Depart- 
ment should not be able to give away funds that it receives in a plea or settlement agreement. 


It should be noted that lawyers in Democratic and Republican Administrations have been equally guilty 
of following this practice. For example, during the George W. Bush Administration, the United States 
Attorney's Office for the District of New- Jersey, wEich was tlien headed by Chris Christie, negotiated a 
nonprosecution agreement with Bristol-Myers Squibb in wbicb the company agreed, among other things, 
to make a So million gift to Seton Hall University’s law school — Christie's alma mater — in order to avoid 
prosecution for securities fraud. 
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The rules that apply to private parties should also apply to the government. Sauce for the goose 
should be sauce for the gander.'® 

IV. THE Third-Party Payment Requirements in the Housing 
Settlement Cases Are Examples of the Problems These Conditions Pose 

The housing settlements were controversial when inked because there was a decided ide- 
ology to many of the groups who have benefitted from the Justice Department’s largesse. Ac- 
cording to Investor’s Business Daily, “[rjadical Democrat activist groups stand to collect mil- 
lions from Attorney General Eric Holder’s record $17 billion deal to settle alleged mortgage 
abuse charges against Bank of America. [H] Buried in the fine print of the deal, which includes 
$7 billion in soft-dollar consumer relief, are a raft of political payoffs to Obama constituency 
groups. In effect, the government has ordered the nation’s largest bank to create a massive slush 
fund for Democrat special interests. Investor’s Business Daily offered the following exam- 
ples: 

According to the list provided by Justice, [housing activist groups approved by 
HUD] include some of the most radical bank shakedown organizations in the 
country, including: 

• La Raza, which pressures banks to expand their credit box to qualify more low- 
income Latino immigrants for home loans; 

• National Community Reinvestment Coalition, Washington’s most aggressive 
lobbyist for the disastrous Community Reinvestment Act; 

• Neighborhood Assistance Corporation of America, whose director calls himself 
a “bank terrorist;” 

• Operation Hope, a South Central Los Angeles group that’s pressuring banks to 
make “dignity mortgages” for deadbeats. 

Worse, one group eligible for BofA slush funds is a spin-off of Acorn Housing’s 
branch in New York. [H] It’s now rebranded as Mutual Housing Association of 
New York, or MHANY. HUD lists MHANY’s contact as Ismene Speliotis, who 
previously served as New York director of Acorn Housing.®” 

That is not all. The settlement stipulates that any money remaining after four years 
should be disposed of as follows: 


See Paul J. Larkin, Jr., Public Choice Theory and Overcrimmalizarwn, 36 HarV. J.L. & PUB. POL'Y 
715,786-90 (2013). 

Editorial, “Holder Cut Left-Wing Groups In on $17 Bill BofA Deal,” Investor's Business Daily, 
lBD.com, Aug. 27, 2014, http://ucv.'s.invcstors.coiu/ibd-cdltorials./0827l4-715046-lio!dcrs-bank-or- 
aincnca-scttlcmeut-includcs-DavQlTs-to-tleinocral-groups.hmi'tD full . Tire settlement agreement witli 
Bank of America resolves one pending case and numerous other investigations tliat the Justice Depart- 
ment has pursued into alleged mortgage fraud that have not resulted in criminal charges or civil com- 
plaints. See Bank of America Settlement Agrcement (signed Aug. 18-20, 2014), 

http:/Avvvvv. justice .eov/iso,lopa/’rcsourccs./9622014S 2i 1 1 1 6424 1 7.59 5. udf. 

Id^ 
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If there are leftover funds in four years, the settlement stipulates the money 
will go to Interest on Lawyers' Trust Account (lOLTA), which provides legal aid 
for the poor and supports left-wing causes, and NeighborWorks of America, 
which provides affordable housing and funds a national network of left-wing 
community organizers operating in the mold of Acorn. 

In fact, in 2008 and 2009, NeighborWorks awarded a whopping $25 million to 
Acorn Housing. 

In 2011 alone, NeighborWorks shelled out $35 million in “affordable housing 
grants” to 1 1 5 such groups, according to its website. Recipients included the radi- 
cal Affordable Housing Alliance, which pressures banks to make high-risk loans 
in low-income neighborhoods and which happens to be the former employer of 
hud’s chief “fair housing” enforcer.^* 

The Justice Department acknowledges that the settlement agreements require that “dona- 
tions” be paid to third parties.^^ The Department also appears to confess that those third parties 
are not victims of the banks’ wrongdoing. As the Department noted in its January 6, 2015, letter 
to Chairmen Goodlatte and Hensarling, “the consumer relief provisions in the Bank of America 
and Citigroup settlements” require those banks to make “donations to certain categories of com- 
munity development funds, legal aid organizations, and housing counseling agencies[.]”^’ The 
Department, however, does not identify any express statutory authority to disburse federal funds 
to private parties. Instead, the government defends those requirements on the ground that they 
are reasonable because the amount at issue is “a much smaller commitment’ than what the banks 
must pay to the federal government, because the “donations are calibrated to provide assistance 
to those consumers and communities most in need of help,” and because “the banks are respon- 
sible for choosing specific recipients of consumer relief funds. Those defenses are unpersua- 
sive, however, for several reasons 

First, no policy argument can substitute for statutory authority. If the government does 
not need statutory authority to disburse to private parties a “small[]” portion of the money that it 
receives in a settlement, then it may disburse a “larger” portion of those receipts. Indeed, under 
the government’s theory it could give third parties the entire SS.2 billion check that is to be paid 
to the Department of Justice.’’^ The Department’s argument that its action is reasonable in fact 
stands as a powerful argument for requiring the government to have statutory authority to give 
away money that otherwise would be paid into the federal treasury. Otherwise, there is no 
nonarbitrary way to draw a line between a “reasonable” and an “unreasonable” give-away of 
money that belongs to the public. 

Second, federal law seeks to ensure that the victims of crime receive some compensation 
for the losses that they have suffered due to the crimes for which a defendant stands convicted. 


‘'Id. 

See Letter from Peter I. Kadzik, Ass't Atfy GcnT. to Bob Goodlatte, Chaimian, H. Comm, on the Judi- 
ciary, & Jeb Hensarling, Chairman, H. Comm, on Financial Sen-s. 1-3 (Jan. 6, 2015). 

at 2-3. 

‘“Id. at 1-2. 

Id. at 5. 
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Here, however, there was no conviction, and no judicial finding that the private recipients were 
“victims” of a crime. Even the government does not claim that all of the recipients are victims of 
the banks’ unlawful conduct. The government only says that the recipients are “those consumers 
and communities most in need of help.” Deciding which consumers and communities need fi- 
nancial help is inherently a legislative function. Under Article 1 of the Constitution, Congress, 
not the Executive Branch, has the prerogative to create the “law” establishing a financial assis- 
tance program and defining the eligibility requirements. If Congress believes that the taxpayers 
should fund some third-party organizations, then Congress can appropriate federal money for 
that purpose. 

Third, it is immaterial that the Justice Department has delegated to the settling banks the 
ability to select the particular recipients of their donations. The banks have agreed to settle the 
claims in lieu of defending themselves at trial and to pay money for that privilege. It is the Jus- 
tice Department’s authority that is at issue, not the banks’. The Department’s decision to permit 
the banks to name the payees does not change the fact that the Department is pennitting the 
banks to give away funds that otherwise would be deposited into the treasury. If the Department 
could not write those third parties a check after the money had been paid into the treasury, the 
Department should not be able to enter into an agreement with the banks that has the same effect. 
Any mature system of law treats a sham transaction as null and void. That characterization is 
applicable here. 

Perhaps these problems could be overlooked if the amounts at issue here were trivial, if 
what we were concerned with was tantamount to a proverbial cup of coffee. But the amounts 
involved here are considerable. The agreements contemplate that the banks may potentially pay 
millions to various private organizations. Taxpayers would not find that amount of money trivi- 
al. 

V. Potential Remedies For These Problems 

The best remedy for this problem is to deny the Justice Department the opportunity to 
make any discretionary disbursement decisions. Congress could by statute require that any and 
all funds paid by an individual or a corporation in connection with a plea bargain, a N/DPA, or 
settlement of any type must be deposited into the federal treasury, where they will be paid out as 
part of the ordinary appropriations process. The Executive Branch can always encourage Con- 
gress to fund particular organizations with the money received through a deferred or nonprosecu- 
tion agreement, even if it wishes that money to be paid to a friend, but that approach will force 
the executive to make its cronyism clear and will force each Member of the House and Senate to 
state publicly whether to endorse or reject the administration’s request in the same way that those 
chambers make all other appropriations decisions. That approach will return the disbursement 
process to its rightful place in government and will help educate the public about how its tax dol- 
lars are spent. 

Another remedy, which can be required in addition to the one mentioned above, is to en- 
list the aid of Federal Magistrate Judges to review these settlements to ensure that any third-party 
payments go only to actual victims of any alleged wrongdoing. At present, this process is largely 
left to the parties to negotiate a workable agreement without any serious judicial oversight in the 
case of a deferred prosecution agreement or any supervision at all when a nonprosecution agree- 
ment is used. In the case of a deferred prosecution agreement, the government already has filed 
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a charge in federal court, so a district court judge must approve the government’s decision to 
dismiss an indictment or infonnation. Judicial review, however, is quite limited in that setting.^® 

For all practical purposes, as long as the government has not sought to dismiss the prose- 
cution for an illegitimate reason — for instance, the prosecutor was bribed to “deep six” the 
case — the district court must go along with the government’s request.^’ By contrast, whenever 
the government seeks to enter into a nonprosecution agreement, no charges have been or will be 
filed, so no district court judge may be able to review the agreement’s terms. Given the Arti- 
cle III “Case or Controversy” requirement, it may not be possible to enlist a federal district court 
to review such an agreement.” Congress could entrust that responsibility, however, to a Magis- 
trate Judge, who is not an Article III officer. This proposal ensures that a second, neutral pair 
of eyes reviews every nonprosecution agreement and ensures that only the victims of any possi- 
ble crimes benefit from any N/DPA third-party payments. 

Finally, Congress could decide to deduct from the Justice Department appropriations an 
amount equal to any money that has already been disbursed and cannot be recovered. 

Conclusion 

Plea agreements and settlements are often used to resolve corporate criminal and civil 
cases. N/DPAs are increasingly becoming another alternative to trial. All three dispositions may 
contain third-party payment requirements. Those requirements raise several important public 
policy issues, however, and deserve to be subjected to Congressional oversight and regulation. 
The practice of forcing a corporation to make contributions to third parties designated in any 
such agreement enables Justice Department lawyers to disburse to third parties of their own 
choosing, or perhaps of the defendant’s, money that properly should be paid into the federal 
treasury. Only elected federal officials should make appropriations decisions. Congress should 
prohibit this practice altogether, and it should require that a Magistrate Judge review the appro- 
priateness of every agreement in order to ensure that government lawyers use this disbursement 
authority only to compensate proven victims of criminal wrongdoing, not the Administration’s 
cronies. 


See Fed. R. Crim. P. 48(a) (“The govenunent may, with leave of court, dismiss an iudicUnent, infor- 
mation, or complaint. The govenmient may not dismiss the prosecution during trial witliout tlie defend- 
ant's consent.”). 

” See supra note 3 . 

Federal judges can be tasked witli the perfomiance of duties otlier tlian adjudicating cases and contro- 
versies. See, e.g., Mistretta v. United States, 4X8 U.S. 361, 384-408 (1989) (Article ITT judges can volun- 
tarily serve as members of the U.S. Sentencing Commission). The Supreme Court, however, may find 
that supervising tire administration of N/DPAs too closely resembles tire process of supervising the par- 
ties’ duties under a consent decree for an Article III .judge to undertake that task. 

See, e.g., Haybum's Case, 2 U.S. (2 Dali.) 409 (1792) (Article III courts cannot issue advisory opin- 
ions). 

Compare, e.g., U.S. CONST, art. TIT, § 1 (Article III judges serv'e during “good Behaviour”), with Feder- 
al Magistrate's Act, 28 U.S.C. § 631 (2012) (full-time magistrates serve an eight-year term; part-time 
magistrates, a four-year term). 
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Appendix A 


The Heritage Foundation is a public policy, research, and educational organization recognized as 
exempt under section 501(c)(3) of the Internal Revenue Code. It is privately supported and re- 
ceives no funds from any government at any level, nor does it perform any government or other 
contract work. 

The Heritage Foundation is the most broadly supported think tank in the United States. During 
2011, it had nearly 700,000 individual, foundation, and corporate supporters representing every 
state in the U.S. Its 201 1 income came from the following sources: 


Individuals 

78% 

Foundations 

17% 

Corporations 

5% 


The top five corporate givers provided The Heritage Foundation with 2% of its 2011 income. 
The Heritage Foundation's books are audited annually by the national accounting firm of 
McGladrey & Pullen. A list of major donors is available from The Heritage Foundation upon re- 
quest. 

Members of The Heritage Foundation stall' testify as individuals discussing their own independ- 
ent research. The views expressed are their own and do not reflect an institutional position for 
The Heritage Foundation or its board of trustees. 
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Appendix B 

42 U.S.C.A. § 10601 
§ 10601. Crime Victims Fund 

(a) Establishment 

There is created in the Treasury a separate account to be known as the Crime Victims 
Fund (hereinafter in this chapter referred to as the “Fund”). 

(b) Fines deposited in Fund; penalties; forfeited appearance bonds 

Except as limited by subsection (c) of this section, there shall be deposited in the Fund— 

(1) all fines that are collected from persons convicted of offenses against the United 
States except- 

(A) fines available for use by the Secretary of the Treasury pursuant to— 

(i) section 1 1(d) of the Endangered Species Act (16 U.S.C. 1540(d)); and 

(ii) section 6(d) of the Lacey Act Amendments of 1981 (16 U.S.C. 3375(d)); and 

(B) fines to be paid into- 

(1) the railroad unemployment insurance account pursuant to the Railroad Unemployment 
Insurance Act (45 U.S.C. 351 et seq ); 

(ii) the Postal Service Fund pursuant to sections 2601(a)(2) and 2003 of Title 39 and for 
the purposes set forth in section 404(a)(7) of Title 39; 

(iii) the navigable waters revolving fund pursuant to section 311 of the Federal Water 
Pollution Control Act (33 U.S.C. 1 321 ); and 

(iv) county public school funds pursuant to section 3613 of Title 18; 

(2) penalty assessments collected under section 3013 of Title 18; 

(3) the proceeds of forfeited appearance bonds, bail bonds, and collateral collected under 
section 3 146 of Title 18; 

(4) any money ordered to be paid into the Fund under section 3671(c)(2) of Title 18; and 

(5) any gifts, bequests, or donations to the Fund from private entities or individuals, 
which the Director is hereby authorized to accept for deposit into the Fund, except that the Direc- 
tor is not hereby authorized to accept any such gift, bequest, or donation that— 

(A) attaches conditions inconsistent with applicable laws or regulations; or 

(B) is conditioned upon or would require the expenditure of appropriated funds that are 
not available to the Office for Victims of Crime. 

(c) Retention of sums in Fund; availability for expenditure without fiscal year limitation 

Sums deposited in the Fund shall remain in the Fund and be available for expenditure un- 
der this chapter for grants under this chapter without fiscal year limitation. Notwithstanding sub- 
section (d)(5) of this section, all sums deposited in the Fund in any fiscal year that are not made 
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available for obligation by Congress in the subsequent fiscal year shall remain in the Fund for 
obligation in future fiscal years, without fiscal year limitation. 

(d) Availability for judicial branch administrative costs; grant program percentages 

The Fund shall be available as follows: 

(1) Repealed. Pub. L. 105-119, Title!, § 109(a)(1), Nov. 26, 1997, 111 Stat 2457 

(2) (A) Except as provided in subparagraph (B), the first $10,000,000 deposited in the 
Fund shall be available for grants under section 10603a of this title. 

(B)(i) For any fiscal year for which the amount deposited in the Fund is greater than the 
amount deposited in the Fund for fiscal year 1998, the $10,000,000 referred to in subparagraph 

(A) plus an amount equal to 50 percent of the increase in the amount from fiscal year 1998 shall 
be available for grants under section 10603a of this title. 

(ii) Amounts available under this subparagraph for any fiscal year shall not exceed 

$ 20 , 000 , 000 . 

(3) (A) Of the sums remaining in the Fund in any particular fiscal year after compliance 
with paragraph (2), such sums as may be necessary shall be available only for- 

(i) the United States Attorneys Offices and the Federal Bureau of Investigation to provide 
and improve services for the benefit of crime victims in the Federal criminal justice system (as 
described in 3771 of title 18* and section 10607 of this title) through victim coordinators, vic- 
tims' specialists, and advocates, including for the administrative support of victim coordinators 
and advocates providing such services; and 

(ii) a Victim Notification System. 

(B) Amounts made available under subparagraph (A) may not be used for any purpose 
that is not specified in clause (i) or (ii) of subparagraph (A). 

(4) Of the remaining amount to be distributed from the Fund in a particular fiscal year- 

(A) 47.5 percent shall be available for grants under section 1 0602 of this title; 

(B) 47.5 percent shall be available for grants under section 1 0603(a) of this title; and 

(C) 5 percent shall be available for grants under section 10603(c) of this title. 

(5) (A) In addition to the amounts distributed under paragraphs (2), (3), and (4). the Direc- 
tor may set aside up to $50,000,000 from the amounts transferred to the Fund in response to the 
airplane hijackings and terrorist acts that occurred on September II, 2001, as an antiterrorism 
emergency reserve. The Director may replenish any amounts obligated from such reserve in sub- 
sequent fiscal years by setting aside up to 5 percent of the amounts remaining in the Fund in any 
fiscal year after distributing amounts under paragraphs (2), (3) and (4). Such reserve shall not 
exceed $50,000,000. 

(B) The antiterrorism emergency reserve referred to in subparagraph (A) may be used for 
supplemental grants under section 10603b of this title and to provide compensation to victims of 
international terrorism under section 10603c of this title. 

(C) Amounts in the antiterrorism emergency reserve established pursuant to subparagraph 
(A) may be carried over from fiscal year to fiscal year. Notwithstanding subsection (c) of this 
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section and section 619 of the Departments of Commerce, Justice, and State, the Judiciary, and 
Related Agencies Appropriations Act, 2001 (and any similar limitation on Fund obligations in 
any future Act, unless the same should expressly refer to this section), any such amounts carried 
over shall not be subject to any limitation on obligations from amounts deposited to or available 
in the Fund. 

(e) Amounts awarded and unspent 

Any amount awarded as part of a grant under this chapter that remains unspent at the end 
of a fiscal year in which the grant is made may be expended for the purpose for which the grant 
is made at any time during the 3 succeeding fiscal years, at the end of which period, any remain- 
ing unobligated sums shall be available for deposit into the emergency reserve fund referred to in 
subsection (d)(5) of this section at the discretion of the Director. Any remaining unobligated 
sums shall be returned to the Fund. 

(f) “Offenses against the United States” as excluding 

As used in this section, the term “offenses against the United States” does not include— 

(1) a criminal violation of the Uniform Code of Military Justice (10 U.S.C. 801 et seq ); 

(2) an offense against the laws of the District of Columbia; and 

(3) an offense triable by an Indian tribal court or Court of Indian Offenses. 

(g) Grants for Indian tribes; child abuse cases 

(1) The Attorney General shall use 15 percent of the funds available under subsection 
(d)(2) of this section to make grants for the purpose of assisting Native American Indian tribes in 
developing, establishing, and operating programs designed to improve- 

(A) the handling of child abuse cases, particularly cases of child sexual abuse, in a man- 
ner which limits additional trauma to the child victim, and 

(B) the investigation and prosecution of cases of child abuse, particularly child sexual 

abuse. 

(2) The Attorney General may use 5 percent of the funds available under subsection 
(d)(2) of this section (prior to distribution) for grants to Indian tribes to establish child victim as- 
sistance programs, as appropriate. 

(3) As used in this subsection, the term “tribe”" has the meaning given that term in sec- 
tion 450b(b) of Title 25. 
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Mr. Marino. Thank you, sir. 

Mr. Frank? 

TESTIMONY OF THEODORE H. FRANK, FOUNDER, 

CENTER FOR CLASS ACTION FAIRNESS, WASHINGTON, DC 

Mr. Frank. Thank you, Mr. Chairman, Mr. Ranking Member 

Mr. Marino. You want to push that button. 

Mr. Frank. Thank you, Mr. Chairman, Mr. Ranking Member, 
and the Committee for having me here. I am the head of the non- 
profit public interest law firm. Center for Class Action Fairness, 
but I do not speak on their behalf today. However, my experience 
with the center is with civil litigation in class action settlements 
that raise very similar issues where class counsel breached their fi- 
duciary duty to their clients and tried to divert money to third 
party charities rather than to the purportedly injured plaintiffs in 
a class action. 

So, for example, 5 weeks ago we won a case in the 8th Circuit 
involving Bank of America shareholders where class counsel for the 
shareholders, instead of distributing $2.7 million of leftover money 
to the shareholders, decided that he wanted to write a big check 
to the local Legal Aid Society and have a ceremony of the big check 
where he would get his picture in the paper. That might be nice 
for the attorney who has more gratitude from his local charity than 
from shareholders getting a few dollars each, but it is a breach of 
their fiduciary duty, and we got that diversion overturned. 

We won another case in the 9th Circuit, Nachshin v. AOK, where 
the lawyers tried to give money to the judge’s husband’s charity. 
These are real conflicts of interest. They are real problems, and 
courts have been stepping in. Most notably. Chief Justice Roberts 
indicated the need for this in the Merrick v. Lane case, 134 S. Ct., 
page 8. 

The problem is even more egregious in the prosecution context 
for the reasons Mr. Larkin has just demonstrated, but I would like 
to raise some other issues. These settlements are being discussed 
as providing $7 billion of consumer relief or $2.5 billion of con- 
sumer relief. But when you get into the weeds of the agreements 
in Annex Number 2, you see these $2 or $1 credits, $3 credits, as 
much as $3.75 per dollar credits. And as a result, you are not talk- 
ing about a diversion of $150 million. You are talking about the De- 
partment of Justice getting credit for “$7 billion of consumer re- 
lief,” but, in fact, the banks will be paying billions of dollars less 
in order to funnel money to the Department of Justice’s preferred 
recipients. 

Now, again, as Mr. Larkin said, it may be some of these recipi- 
ents are good. They may not be. But at the end of the day, the Jus- 
tice Department does not have the authority to do that except by 
bypassing the Treasury through these settlement agreements, and 
the bypassing has other legal consequences. For example, in Chap- 
ter 45 of the Code of Federal Regulations, when the Federal Gov- 
ernment gives money to legal aid societies, as this settlement re- 
quires, there are a lot of strings attached to that Federal money. 
The legal aid societies can only use it in certain ways. 

This settlement bypasses those congressional restrictions or 
these Federal legal regulations and restrictions. And, again, the 
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monitor will not be overseeing this. The monitor is only deter- 
mining whether the bank has given the money that they are sup- 
posed to give. 

Other problems. In effect, DOJ is creating housing policy, Treas- 
ury policy, and in many ways, overriding existing policies of the 
Treasury Department and the Housing Department without any 
oversight from Congress or otherwise. So there is credit being given 
for loan modifications that do not satisfy the Treasury Depart- 
ment’s HAMP requirements. Now, there are disputes over whether 
or not HAMP is effective, but what is clear is if you loosen those 
requirements, it is going to be less effective than the existing 
Treasury Department program. But the DOJ is now creating its 
own loan modification program without the regulatory expertise to 
do so, and with potentially adverse public policy results. 

There is another provision in the Bank of America settlements 
in Section 2. A of the Annex, menu item 2. A of the Annex. Bank of 
America gets a $10,000 credit for providing first-time home buyers 
of lower/moderate income a loan. Now, there are two possibilities 
there. One, these are financially viable loans that Bank of America 
would be happy to make anyway, in which case it is completely il- 
lusory relief They are just going to get a $10,000 offset to what is 
supposed to be consumer relief. Or these are not financially viable 
loans, but the DOJ is distorting the market for loans to encourage 
yet more loans for mortgages that potential low and moderate in- 
come people cannot actually afford. And that is how we got into 
this mess in the first place. 

I welcome your questions. 

[The prepared statement of Mr. Frank follows:] 
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Mr. Theodore H. Frank 
Center for Class Action Fairness 
1718 M Street NW, No. 236 
Wasirington, DC 20036 
e-mail: tfrank@gmail.com 

TIrank yon, Mr. Chairman, and members of this Subcommittee, for your kind 
invitation to testify today about tire Justice Department mortgage lending settlements. 

1 serve as President for the Center for Class Action Fairness,* but I am not 
testifying here on their behalf and the \dews that I am sharing today arc my own. My 
perspective comes from my legal practice ruiuiing a non-profit public-interest law firm 
focusing on litigation in class actions on behalf of class members in cases where their 
court-appointed attorneys have failed to fairly represent their clients' interests by 
structuring settlements to have defendants pay money to third-party organizations 
rather than to the alleged victims of their conduct— a practice often justified under the 
misnomer "cy pres." I was elected to the American Law Institute in 2008, and have 
published and spoken across the country on topics related to class action settlements 
and Cl/ ptes.^ 

Private class action settlements are problematic because of the inherent conflict of 
interest between class counsel and their putative clients. Public enforcement would 
normally avoid these problems, but when public enforcers are permitted to use 


' I founded the Center for Class Action Fairness in 2009. The Center is a 501(c)(3) 
non-profit public-interest law firm that represents pro hono consumers and shareholders 
objecting to unfair class action settlements that benefit class coimsel at the expense of 
their putative clients. Attome 3 :'s with the Center have won several landmark cases 
expanding the rights of consumers in class action settlements and tens of millions of 
dollars for consumers and shareholders. E.g., Oetting v. Green Jacobson, P.C., No. 13-2620 
(8tlr Cir. 2015); Pearson v. NBTY, Inc., 772 F.3d 778 (7th Cir. 2014); In re Baby Products 
Antitrust Litigation, 708 F.3d 163 (3d Cir. 2013); Nachshin v. AOL, LLC, 663 F.3d 1034 (9th 
Cir. 2011); In re Bluetooth Prod. Liab. Lit., 654 F.3d 935 (9th Cir. 2011). 

^ Portions of fhis festimony are drawn from Theodore H. Frank, Statement before the 
House Judiciary Committee Subcommittee on the Constitution and Civil Justice, 
Examination of Litigation Abuse (Mar. 13, 2013); Ted Frank, Class Actions, Arbitration, and 
Consumer Rights, Legal Policy Report No. 16 (Manhattan Institute 2013); Theodore H. 
Frank, Cy Pres Settlements, Class Action Watclr (Mar. 2008). 
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settlements to structure public policy or divert settlement money to tliird parties, it 
reintroduces tire conflict-of-interest problem into the mix. 

The Justice Department settlement with Bank of America presents a particularly 
problematic application of cy pres. When the Justice Department negotiates settlements 
that send money to third parties instead of to the United States Treasury or to the 
primary victims of the challenged conduct without legislative authority, they violate 
separation of powers by effectively using executive-branch enforcement authority to 
create legislative spending power. The spending may evade laws and regulations 
limiting or controlling federal spending, or create or fund programs that Congress 
never would have agreed to spend. The settlement further meddles in public policy in 
cormterproductive and rmfair ways tliat will ultimatety result in making many 
consumers worse off. 

Background; Private Class Action Settlements and the Problem of Cy Pres Relief 

Class actions were designed to provide injured parties with a more efficient 
means of accessing justice by aggregating claims for violations of individual rights.^ 
Although most successful class action litigation under Rule 23 is resolved in the form of 
a class settlement, such class settlements frequently proedde little or no meaningful 
compensation to consumers. Indeed, a significant number of consumer class settlements 
do not provide consumers with any monetary relief whatsoever. This systematic under- 
compensation is the product of two structiual problems in class actions. First, because 
class attorneys' fees generally come from the same source as the class members' 
compensation— the defendant— class attorneys settling class claims have a fundamental 
conflict of interest.'* Second, to tire extent class attorneys exploit that conflict of interest, 
judges lack the necessary information or incentive to rectify self-dealing in most cases. 

The principal reason for the failure of many class settlements to provide 
meaningful compensation is obcious: class attorneys have incentives to engage in self- 
dealing during the negotiation of class settlements.® Because class members, especially 


® Sec Martin H. Redish, Class Actions and the Democratic Difficulty: Rethinking the 
Intersection of Private Litigation and Public Coals, 2003 U. Chi. Legal F. 71, 77 (2003). 

■* E.g., Pearson, supra; Redman v. RadioShack Corp., 768 F.3d 622 (7th Cir. 2014); Euba7ik 
V. Pella Corp., 753 F.3d 718 (7tlr Cir. 2014). 

^ See, e.g., Ted Frank, Class Actions, Arbitratiofi, attd Co?ismner Rights, Legal Policy 
Report No. 16 at 6-11 (Manlrattan Institute 2013); Lester Brickman, Lawyer Barons 335-72 
(Cambridge U. Press 2011); John C. Coffee, Jr., Class Wars: The Dilemma of the Mass Tort 
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those in a small-claims consumer class action, liave small stakes in the case and 
therefore usually do not closely monitor their attorneys' conduct, class attorneys often 
arc able to obtain high fees withovit obtaining meaningful compensation for class 
members.* 

Indeed, all three branches of government have recognized this economic reality. 
In enacting the Class Action Fairness Act of 2005,^ Congress found that "[cjlass 
members often receive little or no benefit from class actions, and are sometimes harmed, 
such as where . . . comrsel are awarded large fees, wHle leaving class members with 
coupons or other awards of little or no value."® 

Similarly the FTC has recognized tirat "[ejxcessive class action attorney fee 
awards represent a substantial source of consumer harm."’ 


Class Action, 95 Colum. L. Rev. 1343, 1347-48 (1995); Coffee, 54 U. Chi. L. Rev. at 883-84; 
Jonathan R. Macey & Geoffrey P. Miller, 77)f Plaintiffs' Attorney's Role in Class Action and 
Derivative Litigation: Economic Analysis and Recommendations for Reform, 58 U. Chi. L. Rev. 
1,7-8 (1991). 

^ In a now-classic study, Andrew Roscnfeld demonstrated that a class attorney that 
settles a class action enjoys a "settlement premium" above tire average attorney's fee 
awarded in a class action that proceeds to judgment. See An Empirical Test of Class-Action 
Settlement, 5 J. Legal Stud. 113, 115-17 (1976). This premium is consistent with the 
hypotlresis that class attorneys will maximize their fees at the expense of the class 
members' compensation. See also, e.g., Frank, Class Actions 6-11; Coffee, 54 U. CH. L. 
Rev. at 883-84. 

’ CAFA, Pub. L. No. 109-2, § 2, 119 Stat. 4. 

® See id. at 4; see also S. Rep. No. 109-4, at 33. 

’ R. Ted Cruz, Dir. Office of Policy Planning, FTC, Friend of the Court: The Federal 
Trade Commission's Amicus Program, Remarks Before the Antitrust Section of tire 
American Bar Association 13 (Dec. 12, 2002) ("Not infrequently, the interests of a 
private class action attorney may substantially diverge from the interests of the class."), 
available at http://ftc.gov.speeches/other/tcamicus; Deborah Platt Majoras, Chairwoman, 
FTC, Comments at the ETC Workshop: Protecting Consumer Interests in Class Actions (Sept. 
13, 2004), in 18 Geo. J. Legal Ethics 1161, 1162-63 (2005) (class actions may not "truly 
serve consumers' interests by prordding them appropriate benefits"; encouraging 
"consumers to carefully scrutinize opt-out notices and class action settlement terms and 
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Courts also have recognized the harm to consumer welfare caused by the class 
attorney's conflict of interest: "the negotiator on the plaintiffs' side, that is, the lawyer 
for the class, is potentially an unreliable agent of his principals" given the possibility 
that he may trade a small class award for the relatively certainty of a high fee award. 

One of the leading ways for self-dealing class coimsel to benefit themselves at the 
expense of the class is through what are called cy pres settlements. 

The idea of cy pres (pronomreed "see pray" or "sigh pray," from the French cy 
pres comme possible— “as near as possible") originated in the trust context, where courts 
would reinterpret the terms of a charitable trust when literal application of those terms 
resulted in the dissolution of the trust because of impossibility or illegality." hr a classic 
19th-century example, a court repurposed a trust that had been created to abolish 
slavery in the United States to instead provide charity to poor African-Americans." The 
California Supreme Court endorsed the use of cy pres or "fluid recovery" mechanism in 
class action settlements in 1986, to distribute proceeds to a "next best" class of 


particularly attorney fee awards that may reduce the total compensation available to 
consumers"). 

Mars Steel Corp. v. Continental III. Nat’I Bank & Trust Co., 834 F.2d 677, 681-82 (7tli 
Cir. 1987). 

" Susan Beth Farmer, More Lessons From the Laboratories: Cy Pres Distributions in 
Parens Patriae Antitrust Actions Brought by State Attorneys General, 68 FORDHAM L. REV. 
361, 391-93 (1999); Richard Posner, Economic A.nalysis of Law 509-10 (4th cd. 1992); 
Bryan A. Garner, Black's Law Diciionary 392 (7th cd. 1999). "Justification for the use 
of the doctrine fin the middle ages] was laid on the shoulders of tlie donor, the idea 
being since tire object of the testator in donating tire money to drarity was to obtain an 
advantageous position in the kingdom of heaven, he ought not to be frustrated in this 
desire because of an mrcxpectcd or unforeseen failure." Id. (quotmg EDITH L. FisCH, THE 
Cy Pres Doctrine in the United States 4 (1950)). For more on cy pres, see Frairk, Class 
Actions 8-9; Martin Redish et al., Cy Pres Relief and the Pathologies of the Modern Class 
Action: A Normative and Empirical Analysis, 62 Fla. L. Rev. 617 (2010); John H. Beisner et 
al., Cy Pres: A Not So Charitable Contribution to Class Action Practice (2010); Theodore H. 
Frank, Cy Pres Settlements, Class Action Watdi (Mar. 2008). 

" Jackson V. Phillips, 96 Mass. 539 (1867). But see Evans v. Abney, 396 U.S. 435 (1970) 
(upholding Georgia Supreme Comf s dissolution of trust providing for segregated 
municipal park). 
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consumers, and many other courts have gradually adopted tire procedure. Cy pres 
settlements arise in one of three circumstances: 

• There is a fixed settlement fund that exceeds the amount paid out because only a 
few class members have registered to be claimants; 

• The court (often at the parties' behest) decides that administering a settlement by 
paying class members directly would be too expensive; 

• Tlae parties otherwise agree that a case shall be settled by paying a third party. 

Wliile original cy pres class action settlements provided that left-over money be 
distributed to a different set of consumers who may or may not coincide with the class, 
in recent years, left-over, or specifically earmarked, funds are typically given directly to 
a third-party charity. 

The problem with cy pres is that it exacerbates existing conflicts of interest in the 
class action settlement context. Wlion a class attorney settles a class action, he or she is 
not only negotiating class recovery, but is also negotiating his or her own fee. A 
defendant may be willing to spend a certain amount of money to settle a class action to 
avoid tlic expense and risk of litigation, but that money must be divided between the 
class and their attorneys. Ever^^ dollar going to the attorneys docs not go to the class, 
and vice versa. At the same time, a class action settlement must be approved by tlie 
court. Attorneys who do not adhere to their fiduciarj^ responsibility to the class have an 
incentive to exaggerate class recovery to a court to maximize their fees. 

The possibility of cy pres awards gives an additional incentive to class action 
attorneys to breach their fiduciary duties to the class. Ever}^ dollar that a class member 
docs not recover can now be spent by the attorney himself to the charity of the 
attorney's choice. Attorneys essentially get free advertising: witness the existence of 
websites like "ohiolawyersgiveback.com" where lawyers are using their clients' money 
to advertise themselves. At best this is unseemly; at worst, it is an unethical breach of 
the attorneys' fiduciary duty to put the interests of their clients first. If courts permit 
unfettered cy pres, then attorneys have an incentive to make it difficult for their own 
putative clients to recover, because then they can maximize the amoimt of money that 
goes to charity in the attorneys' names. This hurts class members. For example, in a 
settlement 1 successfully challenged in the Third Circuit,'* the parties created substantial 
burdens, including a five-page claim form with confusing instructions, that successfully 


State V. Levi Strauss & Co., 41 Cal. 3d 460, 715 P.2d 564, 224 Cal. Rptr. 605 (1986). 
■'* Baby Products, supra. 
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deterred class members from making claims on the settlement fimd. If my client had not 
successfully appealed the settlement approval, class members would have received less 
than $3 million, while the class counsel would have received about $15 million to 
distribute to its favorite charity, plus another $14 million for itself. 

Judge Richard Posner has argued that cy pres is a misnomer in the class action 
context: 

\Cy pres\ doctrine is based on the idea that the settlor would have preferred a 
modest alteration in the terms of the trust to having the corpus revert to his 
residuary legatees. So there is an indirect benefit to the settlor. Tn the class action 
context the reason for appealing to cy pros is to prevent the defendant from 
walking away from the litigation scot-free because of the infeasibility of 
distributing the proceeds of the settlement (or the judgment, in the rare case in 
which a class action goes to judgment) to the class members. There is no indirect 
benefit to the class from the defendant’s giving the money to someone else. In 
such a case the "'ey pres" remedy (badly misnamed, but the alternative term— 
"fluid recover}^"— is no less misleading) is purely punitive.^^ 

But sometimes cy pres is less a matter of being punitive and more a matter of 
disguising the true cost of a settlement to the defendant to maximize tlie share of tlie 
actual recovery received by the plaintiffs' attorneys. Tf the beneficiary is related to the 
defendant, or the defendant otherwise benefits from the payout, then the contingent 
attorneys' fee caii be exaggerated by claiming that the value to the class is equal to 
nominal value of the payment to the beneficiar)^; the defendant is willing to make a 
larger nominal contribution to settle the case than the actual cost to the defendant. For 
example, a California state court settlement of a derivative action against Larry Ellison 
alleging insider trading settled when Ellison agreed to pay $100 million to a charity 
chosen by Oracle— even though the billionaire has previously stated that his fortune 
would go to charity.'*^ The only real expense to Ellison was the $22 million attorneys' 


Mirfahisi v. Fleet Mortgage Carp., 356 F.3d 781, 784 (7th Cir. 2004). 

Ted Frank, "Final update: Oracle settlement," Point of Law weblog, 
http://wwrw.pointoflaw.eom/archives/001875.php (Nov. 23, 2005) ("That the plaintiffs 
are settling for pemiies on the dollar with no benefit to the corporation on whose behalf 
they’re ostensibly suing, as well as the fact that a Delaware court has already absolved 
Ellison of the same charges, suggests that even the plaintiffs recognize the suit as 
meritless."); Michael Paige, "Judge OKs Ellison's $122M settlement," MarketWatch, 
Nov. 22, 2005; Peter Branton, "Wealth of Experience," IT Weekly (Jul. 9, 2006) ("T think 
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fee. More recently, Facebook settled a suit by establisliing a charity run by a Facebook 
board member, and funding it with $6.5 million dollars; again, the class did not benefit, 
and the only expense to Facebook was the $2 million fee paid to the class attorneys.'^ If 
the charitable contribution is one that the defendant was making anyway, the effect on 
the defendant is one of a change of accounting entries rather than any cost to the 
defendant or benefit to the class aside from the attorneys' fees.“ While federal courts are 
starting to crack down on such abuses, they are doing so inconsistently, and parties arc 
still tr}dng to get away witlr such shenanigans.'’ 

Further ethical problems arise if the beneficiary is related to the judge. The New 
York Times has documented the problem of charities soliciting judges for leftover 
settlement money. hr one notorious case, a judge directed n/ pres to an animal-rights 
group in a class action over a hotel fire.^' In a mass-tort inventorj^ settlement of fen- 
phen cases in Kentucky, tens of millions of dollars intended for plaintiffs was diverted 
to a newly created charity, where the judge who approved the settlement and three of 


after a certain amount, Tm going to give almost everytliing 1 have to charity because 
what else can you do with it?"). 

Marek v. Lane, - U.S. -, 134 S.Ct. 8 (2013). 

For example, Kellogg agreed to class action settlements that required it to donate a 
few million dollars of products to food-banks— sometlring it was already doing to tire 
tunc of tens of millions of dollars a year. Dennis v. Kellogg, 697 F.3d 858 (9th Cir. 2012) 
(rejecting settlement). 

Compare Dennis v. Kellogg, 697 F.3d 858 (9th Cir. 2012); Nachshin v. AOL LLC, 663 
F.3d 1034 (9th Cir. 2011); and Klier v. Elf Atochem N. Am., Inc., 658 F.3d 468 (5th Cir. 
2011); with Lane v. Facebook, 696 F.3d 811 (9th Cir. 2012), en banc revieiv denied, 709 F.3d 
791 (9th Cir. 2013), cert, denied, Marek v. Lane, 134 S.Ct. 8 (2013). In Lane, the cy pres went 
to a new charity established by defendant Facebook, who could then direct the money 
to recipients favorable to Facebook's lobbying interests, a tactic that is being repeated by 
Facebook in the pending Fraley v. Facebook settlement. Adam Liptak, When Lawyers Cut 
Their Clients Out of the Deal, N.Y. Times (Aug. 12, 2013); Kogcr Parloff, Google and 
Facebook's new tactic in the tech wars, CNN Money (Jul. 30, 2012), available at 
http://tech. fori line. cnn.com/'2012/07/30./googie-and-facebooks-neYc-tactic-in-the-tech- 
wars/ . 

Adam Liptak, Doling Out Other People's Money, N.Y. Times (Nov. 26, 2007). 

In re San Juan Dupont Plaza Hotel Fire Litigation, 2010 WL 60955 (D. P.R. Jan. 7, 

2010). 
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the plaintiffs' attorneys sat as board members, each receiving tens of thousands of 
dollars for tlreir service. The settlement also provided a million dollars to the alma 
mater of one of the trial lawyers, which then hired the attorney for a $1 00,000/year no- 
show job. (Two of the attorneys were eventually convicted, and too few people went to 
prison over this.)^^ 

While this is obviously an extreme case, it does illustrate the ethical problems 
associated with judges choosing or approving charitable destinations for settlement 
money. In a settlement 1 objected to, the parties in a nationwide class action proposed a 
Cl/ pres award to a local charity where the judge's husband served as a board member; 
the judge rubber-stamped the proposed settlement over an objection regarding the 
appropriateness of the cy pres award.^^ The Ninth Circuit reversed on other grounds, 
but refused to condemn the conflict of interest.^ Tlris appearance of impropriety 
damages public perceptions of the fairness of the justice system, and appellate courts 
should be doing more to police it. 

More frequently, if the beneficiary is related to the plaintiffs' attorneys, or the 
plaintiffs' attorneys otherwise benefit from the payout, the award rewards trial lawyers 
twice: first by providing aj pres recovery to an organization that supports the agenda or 
causes of the trial lawj^ers bringing the case, and then a second time by basing 
attorneys' fees on the first amount. 

In July 2007, a district court judge granted a motion to award $5.1 million of 
unclaimed antitrust settlement funds to George Washington University to create a 
"Center for Competition Law" on the grounds that it would "benefit the plaintiff class 
and similarly situated parties by creating a Center that will help protect tlicm from 
future antitrust violations and violations of otlier competition laws."^^ The lead 
plaintiffs' attorney was a GWU Law alumnus.“ 1 represent a client whose class counsel 


Ted Frank, "Fen-Phen Zen," American.com (Apr. 4, 2007). 

Nathan Koppcl, Proposed Facehook Settlement Comes Under Fire, Wall Street 
Journal (Mar. 2, 2010). 

24 Nachshin v. AOL, LLC, 663 F.3d 1034 (9tli Cir. 2011). 

22 Diamond Chemical Co. v. Akzo Nobel Chemicals B.V., No. 01-2118 (May 14, 2007) 
("Diamond I"); Diamond Chemical Co. v. Akzo Nobel Chemicals B.V., No. 01-2118 (Jul. 
10, 2007); George Washington University press release, July 11, 2007. 

22 Ashley Roberts, Law School Gets $5.1 Million to Fund New Center, GW Hatchet (Dec. 
3, 2007). 
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succeeded in having a district court divert $2.7 million of shareholder's money in a 
national shareholder class to a local St. Louis charity; the Eighth Circuit reversed tire 
diversion on appeal. In another case, I represent a client appealing an approval of a 
settlement of a class action with a national class where over $2 million of cy pres is going 
to tliree San Diego miiversities (including tire alma mater of class comrsel), class cormsel 
is being paid $8.85 million, but the class will receive only about $225,000 in cash.^“ In 
another settlement where class counsel was already scheduled to receive $27 million, cy 
pres was designated to a charity run by the ex-wife of class counsel.” 

In practice, cy pres "creates the illusion of class compensation" without actually 
compensating the class.’" And as Judge Edith Jones has said, "district courts should 
avoid the legal complications that assuredly arise when judges award surplus 
settlement frmds to charities and civic organizations."” 

In recent years appellate courts have started to take a stand against cy pres 
abuses, often at the behest of my non-profit's litigation. In Oetting v. Green jacobson, the 
Eighth Circuit explicitly adopted Section 3.07 of the American Law Institute's Principles 
of the Law of Aggregate Litigation: 

A court may approve a settlement that proposes a cy pres 
remedy .... The court must apply the following criteria in 
determining whether a cy pres award is appropriate: 


Oetting, supra. 

In re EasySaver Rewards Litigation, No. 13-55373 (9th Cir.). I have also previously 
successfully blocked a diversion of $2.5 million of a settlement fund to tliird-party 
charities (including two schools affiliated with class counsel). Alison Frankel, "Legal 
Activist Ted Frank Cries Conflict of Interest, Forces O'Melveny and Grant & Eisenlrofer 
to Modify Apple Securities Class Action Deal," American Lawyer Litigation Daily (Nov. 
30,2010). 

” In re: Chase Bank USA NA "Check Loan" Contract Litigation, No. 09-md-02032 (N.D. 
Cal.). The conflict of interest was not disclosed to the district court, wliich approved the 
settlement. 

Redish, 62 Fla. L. Rev. at 623. 

” Klier v. Elf Atochem, 653 F.3d 468, 481-82 (5th Cir. 2011) (Jones, J., concurring). 
Accord Ira Holtzman, C.P.A., & Assocs. v. Turza, 728 F.3d 682, 689-690 (7th Cir. 2013) 
(Easterbrook, J.). 
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(a) If individual class members can be identified tlirough 
reasonable effort, and the distributions are sufficiently large to 
make individual distributions economically viable, settlement 
proceeds should be distributed directly to individual class 
members. 

(b) If the settlement involves individual distributions to class 
members and funds remain after distributions (because some class 
members could not be identified or chose not to participate), the 
settlement should presumptively provide for further distributions 
to participating class members unless the amounts involved arc too 
small to make individual distributions economically viable or other 
specific reasons exist that would make such fiuther distributions 
impossible or unfair. 

(c) If the court finds that indi\ddual distributions are not 
viable based upon the criteria set forth in subsections (a) and (b), 
the settlement may utilize a cy pres approach. The court, when 
feasible, should require the parties to identify a recipient whose 
interests reasonably approximate those being pursued by the class. 

If, and only if, no recipient whose interest reasonably approximate 
those being pursued by the class can be identified after thorough 
investigation and analysis, a court may approve a recipient that 
does not reasonably approximate the interests being pursued by 
the class. 

Cy Pres and Justice Department Settlements 

Normally, one would expect Justice Department settlements and public 
enforcement to avoid the conflicts of interest presented by private enforcement because 
of the absence of a profit motive. But when the Justice Department has the unfettered 
power to structure settlements in ways other than direct compensatory relief to victims 
or pa 5 nncnts to the Treasury, it reintroduces the conflict-of-interest problems inherent in 
litigation on behalf of absent victims. 

Settlement cy pres by the Justice Department and by state attorneys general 
present problems beyond the mere conflicts of interest and breaches of fiduciary duty in 
the private civil litigation context. First, such settlements present separation of powers 
issues. If the Justice Department cannot take money from the U.S. Treasury to fimd new 
programs and third parties without Congressional approval, it should not be able to 
ignore those checks on its power by structuring litigation settlements to bypass the 
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Treasury and have defendants to spend that money on the executive branch's preferred 
priorities— priorities that might never be authorized bjr Congress. 

Second, the de facto slush fund created by such Justice Department settlements 
evades Congressional oversight; neither courts nor the Justice Department are well 
situated to ensure that cy pres is effectively or efficiently used, and there is no evidence 
that the Justice Department has ever performed that oversight function itself. 

Third, such settlements create a conflict of interest that permits Justice 
Department officials to reward cronies and political allies at the expense of taxpayers. 
For example. Professor Richard Epstein criticized a Bush administration settlement with 
Bristol-Myers Squibb requiring them to endow a chair of ethics at the District of New 
Jersey U.S. Attorney's alma mater, Seton Hall Law School; Investors Business Daily 
criticized the recent Bank of America settlements^ as a "raft of political payoffs to 
Obama constituency groups.''’^ 

Fourth, because of that conflict of interest, if executive-branch officials Irave 
unfettered authority? to use cy pres in settlements, they will prefer to structure 
settlements in a manner tlrat increases tlieir own spending and political power rather 
tlian maximizes recovery to taxpayers. 

Tire August 2014 Bank of America and July 2014 Citigroup settlements arc 
especially abusive in this last regard. Justice Department officials issued press releases 
on July 14 and August 21, 2014, taking credit for a supposed benefits of "$2.5 billion" 
and "$7 billion" for consumers. But the fine print of each Annex 2 of the two settlements 
shows that this number is wholly illusory. For example, under Menu Item 4, if Bank of 
America ftmds a "Critical Need Family Housing" development, it is entitled to a $3.75 
"credit" against the settlement for every $1 of loss Bank of America incurs on the 
resulting subordinated loan. Citigroup gets a $2 "credit" for every dollar given to 
qualified non-profit housing counseling agencies— which, as the Investors Business 


32 http://www.jus tice.t;ov/iso/opa/resources/339201482914115U3B5241,pdf 

” Richard A. Epstein, The Deferred Prosecution Racket, Wall St. J. (Nov. 28, 2006); 
Investors Business Daily, Holder Cut Left-Wing Groups In On $17 Bil BofA Deal (Aug. 27, 
2014). See also Bob Goodlatte and Jeb Hensarling, Letter to Eric H. Holder, Jr. (Nov. 25, 
2014). 
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Daily editorial notes, tend to involve friends of the administration.^* Notliing in the 
settlement ever requires disclosure to taxpayers who 

Banl< of America and Citibank also get a $2 credit for every $1 given to lOLTA; 
many of the resulting legal-aid organization beneficiaries will be able to evade federal- 
funding restrictions.^® 

It's further c]ucstionablc whether the settlement should be structuring any 
consumer relief at all. The settlement is of claims that Bank of America and Citigroup 
possibly defrauded investors when issuing residential mortgage-backed securities or 
collateralized debt obligations. If so, billions of dollars for loan modifications to 
mortgage holders does absolutely nothing to compensate the alleged victims who 
purchased overpriced RMBS or CDOs and lost mone}^ And it is likely that the 
consumer relief program will be a fiasco in and of itself. The Home Affordable 
Modification Program (HAMP) was justly criticized by the Special Inspector General for 
the Troubled Asset Relief Program because of its 47% re-default rate, wliich wasted 
taxpayer money and left many homeowners worse off. The Barrk of America settlement 
credits the defendant for mortgage modifications that arc not eligible under HAMP 
criteria— wliich will surely result in a higher re-default rate in the long run. And that is 
before one considers the moral hazard problems and fundamental mifaimess of 
providing benefits to consumers who were financially irresponsible at the expense of 
consumers who played by the rules and refused to overextend themselves to purchase 
more housing than they could afford. 

If nothing else, it is truly questionable whether the Justice Department can create 
a more effective consumer relief program than Treasury or Congress or a more effective 
low-income housing development program tlian HUD or Congress. The settlement 
makes public policy decisions that are ultimately counterproductive and certainly not 
within Justice's expertise. For example, in Menu Item 2.A, Bank of America gets a 
$10,000 credit in the settlement for every loan made to first-time low-to-moderate- 
income homebu)^ers. There are two possibilities: either Bank of America is being 
incentivized to make loans that would already be financially viable, in which case there 
is no incremental consumer benefit because the loan would have happened anyway; or 
Bairk of America is being incentivized to make loans that would have an expected value 


** It is miclear whether such donations to non-profits will also result in tax benefits 
on top of the settlement's incentives to substitute payments to the non-profits in lieu of 
direct consumer relief. 

E.g., 45 C.F.R. § 1617. 
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of between zero and negative $10,000 — the same sort of distortion of the market that led 
to expansion of risky mortgages to mrderqualified buyers that led to the housing crisis 
in the first place. “ 

The administration of the consumer relief program is a Hdden social cost: to 
ensure compliance, millions of dollars will be spent on lawyers and audits that would 
have been unnecessary had Bank of America simply written a larger check to the 
United States Treasury in lieu of spending money on Justice Department public-policy 
priorities. Why one can miderstand why Justice Department lawyers might feel that 
pumping money into the legal economy is a social good, taxpayers would tend to differ. 

The Justice Department has traded biJlions of dollars of leverage in the 
underlying litigation for an expansion of its own power and an impressive press 
release, all ultimately at taxpayer expense. And the resulting damage to the future 
economy from problematic public-policy decisions by Justice Department officials 
without any regulatory^ or Congressional oversiglrt may end up costing taxpayers 
billions of dollars more directly arrd indirectly. 

Section 3.07 of the ALl Principles suggests tJrat cy pres should never be utilized in 
Justice Department settlemerrts without express Congressiorral authorization. If the 
Justice Department cannot ensure restitution of alleged victims of defendant 
wrongdoing in settlements, the money is always available for the U.S. Treasury, and 
Congress can decide wlrether to create compensation programs, sucli as FiAMP 
autlrorized by the Emergerrcy' Economic Stabilization Act of 2008; tlie SEC Fair Fimds 
created by the Sarbancs-Oxlcy Act of 2002; or the various September 11 Victim 
Compensation Programs. Such decisions should be made by Congress, and not by a 
Justice Department operating without oversight. 

I welcome your questions. 


E.g., Lawrence Ff. White, Housing Finance and the 2008 Financial Crisis (2009). 


13 



85 


Mr. Marino. Thank you, sir. 

Ms. Mrose? Am I pronouncing that right? 

TESTIMONY OF CORNELIA MROSE, CEO, 

COMPASS FILMS OF NEW YORK LLC, WESTCHESTER, NY 

Ms. Mrose. Hello. 

Mr. Marino. Hello. 

Ms. Mrose. Thank you. 

Mr. Marino. Am I pronouncing your name correctly 

Ms. Mrose. Yes, that is perfect. 

Mr. Marino. Mrose? 

Ms. Mrose. That was perfect. 

Mr. Marino. Thank you. 

Ms. Mrose. Thank you for inviting me. As the Chairman already 
said, my firm. Compass Films of New York, is going — well, you did 
not say that. But I am the CEO of the Compass Films of New York, 
and I am making a film about the true causes of the financial cri- 
sis, and how the real culprits are doubling down. And in order to 
do that, I went and interviewed various people. One of them was 
the former CEO of BB&T, John Allison. And I want to start off by 
reading you the answer that he gave to me when I asked him the 
following question. 

So my question to John Allison was this: “Did BB&T make loans 
it would not have made otherwise in order to keep a good or excel- 
lent CRA rating,” and “Was BB&T pressured by community activ- 
ists to make subprime loans or to pledge money for future loans to 
what they called underserved areas?” “Did you have any direct con- 
tact with activist groups?” And his answer was this. “BB&T did 
make high risk low income loans to meet CRA requirements, and 
we were pressured to make subprime loans and pledge money by 
activist groups. All banks paid bribes to CRA groups. I had direct 
contact with them.” 

I am quoting this because it sheds light on the enormous power 
and the political influence on a vast left-leaning non-profit network 
that exists in the United States today. And I do not have much 
time, but I am going to focus on this left-leaning network in my 
3 minutes remaining. You can read the details in my prepared 
comments. 

First of all, I would like to say that in 1960, the government of 
the United States gave very little money to non-profit organiza- 
tions. That has changed dramatically. The Urban Institute pub- 
lished in 2013 a national survey of non-profit groups. It is an excel- 
lent survey. It contains a lot of information. 

In 2012, government in the United States, Federal, State, and 
local, gave $137 billion to non-profit groups. $81 billion of those 
$137 billion went to social service non-profit organizations. These 
are affordable housing groups, legal aid groups, civil rights groups, 
ethnic groups. There were approximate 200,000 contracts and 
grants with about 30,000 of these social service non-profits in 2012. 
On average, six to seven grants and service contracts, non-profit. 

Now, I want to focus on particular group that stands to profit 
from the particular stipulations in the settlement. The name of this 
group is NeighborWorks Orange County. It is a 501(c)(3) tax ex- 
empt non-profit organization based in Orange County, California. 



86 


And I am focusing on this one because it is one of these various 
groups that are specified in the settlement, a CDFI HUD-approved 
housing counseling agency, et cetera. 

So NeighborWorks Orange County is a chartered member of 
NeighborWorks America. It is also an affiliate of the National 
Council of La Raza and CLR. It is a HUD certified housing coun- 
seling agency. HUD has, by the way, 2,400 of these approved hous- 
ing counseling agencies in the United States with about 8,000 
housing counselors. 

NeighborWorks Orange County is certified by the U.S. Treasury 
Department as a community development financial institution, a 
CDFI. The Treasury Department provides funds to CDFIs through 
various programs, and it is also a community development corpora- 
tion, a CDC. All these special organizations are listed in the settle- 
ment. 

How much money did Orange County receive in 2012? It received 
$3.8 million from the government, from the Federal, State govern- 
ment. It received more money in the past. In 2010 it got around 
$8 million, and in 2009 it received around $5 million. Not all of the 
money that NeighborWorks Orange County received came from 
government entities. Some of it came from taxpayers. And if you 
look at who gives money to this non-profit, you see that most of 
these enterprises are banks, so all the big banks. Citibank is there, 
and Bank of America is there, and Chase, and Wells Fargo, and 
many other banks, which means that a very small percentage, 3.4 
percent, of its money came from private business. 94.6 percent 
came from taxpayers. 

This is quite typical. When you look at such non-profit organiza- 
tions that many banks contribute to such groups. Why? It is basi- 
cally protection money. They give to groups that are certified and 
approved by government agencies. It is an attempt to buy protec- 
tion against being singled out for punishment by the Department 
of Justice. 

Mr. Marino. Ms. Mrose, could you wrap up 

Ms. Mrose. Oh, yes. 

Mr. Marino [continuing]. Because your full statement will be 
made part of the record. 

Ms. Mrose. Yes, I certainly will. So I wanted to talk about, and 
I will not have time to do that, but just briefly. NeighborWorks Or- 
ange County, what does it really do? It has 26 employees. And 
what are they doing? Is it useful to the American citizens, the work 
they are doing? No. They are basically navigating the various Fed- 
eral and State government programs designed to let people buy a 
house who cannot really afford to do so. 

So there are example programs like “Making Home Affordable,” 
which is an official program of the Department of the Treasury and 
HUD, or, of course, HARP, or Keep Your Home California, a pro- 
gram of CalHFA Mortgage Assistance Corporation. That is also a 
non-profit organization that receives Federal funds, et cetera, et 
cetera. 

Now, you might ask yourself is that a good use of taxpayers’ 
money? Does it really make sense for these 26 employees to spend 
navigating the labyrinth of government, easy credit access pro- 
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grams that are also financed by taxpayers all in order to let buy 
houses that they cannot afford. 

Mr. Marino. Okay, Ms. Mrose, we are running out of time here. 
So you will be able to address some of those in questions that you 
are asked, if you do not mind, please. 

Ms. Mrose. Thank you. 

[The prepared statement of Mr. Mrose follows:] 
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Prepared Statement of Cornelia Mrose, CEO, 
Compass Films of New York LLC 


Consumers Shortchanged? Oversight of the Justice 
Department's Mortgage Lending Settlements 

1. Is the primary purpose of the Justice Department's record settlements with BofA and Citigroup 
to provide financial relief to harmed homeowners or is it rather designed to funnel money to 
politically powerful activist groups? 

a. The settlements order BofA and Citigroup to pay a minimum of $150 million to 
politically favored non-profit groups like the NCLR (National Council of La Raza) and 
NeighborWorks America, a congressionally chartered non-profit organization. In 2012, 

La Raza received about $9 miiiion grant money and NeighborWorks America received 
$212 million grant money from the government. Both groups function as distributors: 
they in turn give out grants to smaller alliances and coalitions of non-profits as well as to 
Individual non-profit groups. 

b. In addition, the settlements stipulate that BofA and Citigroup earn 2 dollars' worth of 
credit against their consumer relief commitment for every dollar they donate above the 
required minimum but only 1 dollar for every dollar they donate as direct relief to 
individual homeowners. This Is a tremendous incentive for the banks to donate to 
activist groups and a tremendous disincentive to give money directly to harmed 
consumers. 

2. What is the reason for these extraordinary settlement provisions that seem to have been 
designed with the intention to benefit a large network of non-profit organizations? 

a. Over the last 50 years, the US government has fostered the creation of an enormous 
network of left-leaning, non-profit, activist groups. Government - federal, state, local - 
and non-profit groups have formed a symbiosis whose stated purpose Is to help poor 
and vulnerable citizens thrive. However, the real purpose of this symbiosis is different. It 
primarily serves to increase the power, control and reach of government via an army of 
community groups. It increasingly crowds out what is essential for a democratic 
Republic: a vibrant civic society that is self-reliant and capable of solving problems. Such 
a civic society is indispensable as buffer between the awesome power of government 
and individual citizens. 

b. In 1960, the Government of the United States gave very little money to non-profit 
organizations. This has changed dramatically over the last 50 years. Here are some 
numbers from the Urban Institute's 2013 National Survey of non-profit groups: in 2012, 
governments in the US (federal, state and local) gave $137 billion to non-profit 
organizations in the form of grants or contracts (350,000 grants and contracts with 
56,000 nonprofit organizations). Eighty-one billion dollars of those $137 billion went to 
social service non-profit organizations (affordable housing groups, legal aid groups, civil 
right groups, ethnic groups). There were approximately 200,000 contracts and grants 
with about 30,000 social service non-profits in 2012. On average, 6 to 7 grants and 
service contracts per non-profit. 

c. Social service non-profit organizations are the direct beneficiaries of the unusual 
settlement terms. More precisely, special kinds of government approved and 


1 I P g e 



89 


government certified non-profits will profit from the $1 dollar paid, $2 dollars credited 
rule. These groups are HUD approved housing counselling agencies, Community 
Development Financial Institutions (CDFIs), legal aid organizations that receive funds 
from lOLTA (Interest on Laywers' Trust Account) and community development 
corporation non-profits (CDCs). Any surplus amounts and any compensatory payments 
will go to NeighborWorks America and to organizations that receive money from lOLTA 
accounts. 

3. Let's have a closer look at one of these groups that will profit from the settlements' terms. 

The group is representative for many. 

a. The name of the group Is NeighborWorks Orange County. It's a 501(c)(3) tax-exempt 
non-profit organization based in Orange County, California. The reason for its public 
charity status is listed on Schedule A of its 990 form 2012 as: "An organization that 
normally receives a substantial part of its support from a governmental unit or from the 
general public." 

b. NeighborWorks Orange County Is a chartered member of NeighborWorks America. As 
previously mentioned, NeighborWorks America is a congressionally chartered non-profit 
organization. Its real name is Nelghboorhood Reinvestment Corporation and it was 
founded in 1978, the year after the passage of the Community Reinvestment Act. The 
assistant HUD secretary and a member of the Federal Reserve are on the board of 
directors together with high officials from other financial regulatory agencies. 

c. In 2012, the group received $212 million from government grants for housing 
counselling, something called "neighborhood stabilization", community development 
and foreclosure prevention. The group has around 240 chartered members and it uses 
its government grants to give out grants itself to its chartered members. 

d. NeighborWorks Orange County is an affiliate of the National Council of La Raza (NCLR). 

In 2012, La Raza received $9 million in government funds. It also functions as a conduit 
of grants to other groups. 

a. NeighborWorks Orange County is a HUD certified Housing Counselling agency. There are 
approximately 2,400 HUD-approved housing counseling non-profits in the US. HUD 
refers to them as housing counseling agencies. For 2015, HUD received $47 million for 
its housing counselling partners and is asking for $60 million for 2016. HUD estimates 
that "HUD Housing Counseling grants will leverage approximately $296 million in other 
public and private funding." 

b. NeighborWorks Orange County Is certified by the US Treasury Department as a 
Community Development Financial Institution (CDFI). The Treasury Department 
provides funds to CDFIs through various programs. 

c. NeighborWorks Orange County is a community development corporation (CDC). 

d. In addition, the group functions itself as a distributor of grants and gives out grants to 
multiple other groups, among them the Legal Aid Society of Orange County which is the 
recipient of many millions of dollars of government grant money a year and probably 
also receives money from lOLTA. In 2012, the Legal Aid Society received $165,000 from 
NeighborWorks Orange County for education and counselling. 

e. In 2012, NeighborWorks Orange County received $3.8 million dollars in government 
grants. In 2009 it received around $5 million, in 2010 around $8 million and in 2011 
around $3 million in grants. 

f. Not all of its money came from taxpayers. In 2012, NeighborWorks Orange County 
received $135,000 from private enterprises, almost all of them banks (among them are 
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Bank of America, Citibank, Chase and Wells Fargo). Which means that 3.4% of its money 
came from private business and 94.6% from taxpayers. It's typical that so many banks 
contribute to a housing non-profit like NeighborWorks Orange County. It's basically 
protection money. Donating to groups that are certified and approved by government 
agencies is not rarely an attempt to buy protection against being singled out for 
punishment by the Department of Justice. 

g. Because of the layering effect of government fund distribution, it is not at all 
immediately obvious how reliant these non-profits are on government funding. Without 
taxpayer funding, few groups would survive. 

h. As a HUD housing counselling agency, a CDFI and a chartered member of 
NeighborWorks America, NeighborWorks Orange County is perfectly positioned to 
receive funds from the BofA and Citigroup settlements. It's in the interest of both banks 
to donate huge amounts of money above the required minimum to groups like 
NeighborWorks Orange County because of the massive incentive given through the "pay 
1 dollar, receive 2 dollars in credit" rule. 

4. What is NeighborWorks Orange County actually doing with the millions of dollars of government 
money? 

a. In 2012, $1.8 million were paid to the group's 26 employees. That's an average salary of 
about $80,000 per employee. 

b. More than $200,000 were given as grants to other activist groups. 

c. Payments to affiliates totaled more than one million dollars. 

d. Management, legal expenses, accounting, office expenses, travel, conferences, 
insurance and other expenses amounted to about 800,000 dollars. 

e. What exactly are its 26 employees doing? They are navigating the various federal and 
state government programs designed to let people buy a house who can't afford to do 
so and to avoid foreclosure for those who cannot pay their mortgages. Examples are 
programs like "Making Home Affordable" which is an official program of the 
Departments of the Treasury and HUD or HARP, The Home Affordable Refinance 
Program, or Keep Your Home California, a program of the CalHFA Mortgage Assistance 
Corporation, a nonprofit organization that receives federal funding for California 
homeowners. The group also has access to down payment assistance programs that are 
only available through non-profit organizations. An example of such a program is the 
CalHome Loan Program. By the way, the group also works as a real estate agency listing 
houses for sale and it will as it says on its website "aggressively market your property." 

f. You might ask yourself if NeighborWorks Orange County's $3.5 million of taxpayer 
money is well spent navigating the labyrinth of government easy credit access programs 
that are also financed by taxpayers. And ail in order to let people buy houses that they 
cannot afford. This is a service to whom exactly? It's amazing to have to ask that 
question just 7 years after the financial meltdown. 

g. It seems then that Bank of America's punishment consists in forcing it to finance exactly 
the same kind of behavior that Bank of America is being punished for. It gets even more 
hair-raising when you consider that BofA itself had very little bad mortgage paper on its 
books and was pressured by the government to buy two failing companies, Merrill Lynch 
and Countrywide, who had lots of it, 

5. The Crony Advocacy Cycle: symbiosis of government and non-profit organizations 

a. Billions of dollars of taxpayer money flow each year from executive agencies and 

congressional appropriations to a vast network of politically progressive, activist groups. 

3 I P a g e 
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Many of these groups are driven by ideological visions of achieving economic equality 
via distribution and retribution. Overall, they are far to the left of the American public. 
Politically, they are enormously powerful. Some of them have access to the highest 
levels of state and federal government. Executive agencies like HUD refer to them as 
partners and as private non-profit agencies. 

b. What role do the activists play in shaping government policies, laws and regulations? 
Let's have a look at another concrete example: the NCLR, National Council of La Raza. 
The group receives millions of dollars in government grants each year. Between 1989 
and 2014, the organization's political action committee, its employees and their family 
members spent around $100,000 in campaign contributions on individual politicians on 
the federal level. The lion's share went to Democratic members of Congress. During the 
same time period. La Raza spent more than $6 million dollar on lobbying efforts, in 
particular on immigration and health legislation. 

c. Between 2002 and 2014, the NCLR submitted at least 26 comments on proposed federal 
regulations. Several of its employees sat or are sitting on federal advisory committees. 

In fact, activist groups often closely participate in administrative lawmaking as well as in 
rule execution and rule enforcement. The NCRC, National Community Reinvestment 
Coalition, for example, is one of several extremely influential affordable housing non- 
profits that are currently working with HUD on re-writing AFFH regulation (AFFH stands 
for Affirmatively Furthering Fair Housing). 

d. Not only does Congress delegate significant parts of its legislative powers to executive 
agencies, executive agencies delegate parts of their administrative lawmaking power to 
their crony non-profits partners as well as to crony capitalists. In 2010, for example, the 
FCC proposed net neutrality regulation and asked six industry lobbyists to draft the 
rules. This double and triple delegation of power is unconstitutional as is brilliantly 
explained and put into deep historical context by Prof. Philip Hamburger (Columbia Law 
School) in his new book "Is Administrative Law unlawful?" 


Conclusion: 

A new dimension is added to the crony advocacy system with the BofA and Citigroup settlements: the 
terms of the settlements partly order and partly incentivize the two banks to directly contribute massive 
amounts of money to the government/non-profit complex. The $1:$2 ratio incentive shows clearly 
where the government wants banks to spend their money: not on individual customers (which would be 
the direct and efficient customer relief) but on crony non-profit groups. 

On the surface, these groups are private, tax-exempt non-profit organizations. In reality, they have - 
over the last twenty years or so - mutated into hybrid entities, wiping out the clear line between public 
and private sector. This is a dangerous development since a society needs lots of government free 
breathing space to be creative, productive, prosperous and happy. 


4 I P 3 g e 
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Mr. Marino. Professor White? 

TESTIMONY OF ALAN M. WHITE, PROFESSOR OF LAW, 
CUNY SCHOOL OF LAW, NEW YORK, NY 

Mr. White. Thank you, Mr. Chair, and Mr. Ranking Member, 
Members of the Committee for the invitation to testify today. As 
you mentioned, I have a great deal of experience doing research on 
the mortgage market and on the foreclosure crisis. And I did want 
to mention that for 24 years I represented low income homeowners 
in foreclosure cases in Philadelphia, Pennsylvania. 

I make a number of points in my written testimony. I would like 
to just focus my 5 minutes on two points about legal aid organiza- 
tions and housing counselors. And to say, first of all, that directing 
money to these groups is an effective and perhaps the most effec- 
tive way of remedying the injury that the Federal lawsuits were 
designed to remedy. That is, to compensate both homeowner con- 
sumers and as well investors who lost billions, possibly trillions, of 
dollars as a result of the fraud that is the subject of the lawsuits. 

The second point I want to make is about the accountability of 
legal aid and housing counseling agencies because I have both per- 
sonal and professional knowledge about that. So let me first talk 
about effectiveness. There is considerable empirical research, and 
I cite it, that demonstrates that having a housing counselor or a 
legal aid lawyer, for example, for the Delaware couple that the 
Chairman mentioned earlier, will greatly increase the chances of a 
successful workout with the bank, so that a thousand or two spent 
on a housing counselor or a legal aid lawyer can save the home- 
owner’s home and prevent a loss that is typically going to run in 
the hundreds of thousands of dollars for the bank and for the in- 
vestors. And I do not think there is really any controversy about 
that. 

I would also like to say that most of the housing counseling agen- 
cies are not these activist groups that we hear about. For example, 
I believe in Williamsport, Pennsylvania, the primary housing coun- 
selor is Consumer Credit Counseling of Northeast Pennsylvania, an 
organization I am a little bit familiar with because of some fore- 
closure crises that occurred in the Poconos while I was practicing. 

The consumer credit counseling agencies were set up originally 
funded by the banks to advise consumers on how to deal with un- 
manageable credit card debt. And after the foreclosure crisis, they 
began to get into the business of helping people navigate their way 
through the very difficult process of workouts with banks. So the 
consumer credit counseling services, some of the faith-based organi- 
zations, veterans groups. There are lots and lots of groups that are 
both very effective at this work and that I think if Bank of America 
and Citibank choose to fund them and to avoid activist groups, 
they can certainly do that. 

On the accountability point, there have been some settlements at 
the State level. State attorneys general have done things similar to 
what Justice has done with this settlement in directing funds to 
legal aid and housing counseling networks. And I spoke with some- 
body I know who helps to administer the New York Attorney Gen- 
eral’s program, and she assures me that every contract with every 
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housing counselor and every legal aid agency specifies exactly what 
they can and cannot do with the funds. 

And, of course, we do not know what Bank of America or 
Citibank’s contracts with whoever they choose to fund are going to 
provide. But there is every expectation that they are going to re- 
strict the use of the funds to the activities specified in the settle- 
ment. And I can tell you from experience that those kinds of non- 
profits, housing counselors, and legal aid organizations do detailed 
cost accounting. 

We kept time records in which we accounted for every 10 min- 
utes of every hour and specified what activity we were engaged in, 
and which funding source was paying for that activity. And I can 
certainly assure you that if we violated the terms not only of gov- 
ernment funding at the Federal or State level, hut even private 
funding from foundations, our auditors would point that out, and 
we would have a problem. And the housing counseling agencies 
typically operate on that model. They are very carefully overseen 
and audited. 

Part of the difficulty with this hearing is we do not really know 
exactly how the banks are going to administer these programs. And 
as far as I know, I do not think they have gotten very far. From 
everything I have heard from inquiring, they have not actually 
picked who the groups are going to be and how they are going to 
administer the funds. It is a relatively small portion obviously of 
the programs they have to implement. But I have every expectation 
that the banks will establish the same kind of contractual restric- 
tions that we have seen in other settlements. And so, so the idea 
that a small amount of money is going to be misdirected toward po- 
litical activism seems to me unlikely in the extreme. 

So I did want to focus on the counseling agencies on the legal aid 
providers because I think that a lot of the publicity about this issue 
has really been unfortunate in mischaracterizing who they are and 
what they do. And they are, as I say, an extremely effective and 
useful means of remedying the wrong that these lawsuits were in- 
tended to remedy. 

So with that, I will answer any questions you might have. 

[The prepared statement of Mr. White follows:] 
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Judiciary Subcommittee on Regulatory Reform, Commercial and Antitrust Law 
Oversight Hearing on "Consumers Shortchanged? Oversight of the justice 
Department's Mortgage Lending Settlements" 

February 12, 2015 

Testimony of Alan M. White, Professor, CUNY School of Law 

Thank you for inviting me to testify today. My primary research focus for the 
past eight years has been the mortgage market, the foreclosure crisis and the 
regulation of credit more generally. 1 am currently serving as the co-reporter for the 
Uniform Law Commission’s project on a model Foreclosure Procedures Act. In that 
capacity 1 have also conducted substantial research on mortgage servicing, 
foreclosure litigation and mediation and loss mitigation programs. 

Let me begin by setting the record straight concerning the claim that the 2013- 
2014 federal-state task force settlements with Citigroup, j.P. Morgan and Bank of 
America compel the banks to fund activist groups, and to divert large sums from 
consumer relief for that purpose. That claim does not square with the facts. 

First, it is entirely up to the banks which legal aid agencies and housing 
counselors to fund. The banks may choose from hundreds of housing counselors and 
legal aid agencies, including many faith-based organizations and nonpartisan 
community development groups whose political orientations range from left to 
centrist to nonpartisan to right. If a bank sees a particular nonprofit agency as too 
controversial, because of the work that agency does with its other funding, the bank 
can simply leave the group off of its donation list. Second, less than one percent of 
the consumer relief dollars in these settlements is earmarked for housing 
counselors and legal aid. There is simply no significant diversion of money from the 
billions in required consumer relief. Third, as I will explain in more detail, the 
nonprofit legal aid and housing counseling agencies are all subject to auditing and 
oversight that prevents misuse of public and private funds for political activity of 
any kind. 

i wouid iike to focus my testimony on three more substantive points concerning 
the consumer relief provisions of the three federal-state task force settlements with 
Citigroup, Bank of America and j.P. Morgan. 

First, the settlement agreement provisions to incentivize banks to write down 
mortgage principai for underwater homeowners are criticai to homeownership 
preservation and full housing market recovery. Second, housing counseling and 
legal services provided by a fuii range of nonprofit organizations are highiy effective 
to enabie homeowners to access consumer relief in the settiements, to increase 
successfui mortgage workouts, and to prevent further iosses for mortgage investors; 
indeed, I wouid urge the banks to spend substantiaiiy more than the required 
minimum on these services. Third, government and private funding for legal 
services and housing counselors always comes with necessary oversight, auditing 
and reporting to prevent misuse of funds. 
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1] The settlement incentives to encourage principal reduction for underwater 
homeowners will save homes, preserve neighborhoods, prevent further 
investor losses and aid the housing market recovery. 

Although the foreclosure crisis is finally abating, we still have an inventory of 
roughly 2 million homes in foreclosure. The percentage of mortgages in foreclosure 
stands at 2.39%,^^ still far exceeding the foreclosure rate at the peak of the Great 
Depression in 1933.^ One in six homeowners is still underwater, a historically 
unusual and precarious situation where middle class Americans are paying down 
home debt that is more than their homes are worth^. Historically low interest rates 
are reducing payment strain on homeowners, but the persistence of serious 
negative equity remains an obstacle to full recovery, for households and for the 
housing market. 

We now know, seven years into the foreclosure crisis, that well-designed 
loan modifications work very well for homeowners and for investors, and that there 
are still not enough well-designed loan modifications. The most recent Office of the 
Comptroller of the Currency mortgage metrics report reveals that redefaults on 
modified loans have dropped from more than 50% in 2008 to less than 20% now, 
and less than 15% for HAMP modifications with significant payment reductions.* 

We also know that modifications with principal reduction perform much better than 
those where the bank adds delinquent payments to the total balance. So if our 
objective is to work through the remaining inventory of homes in foreclosure or 
serious default with minimal losses to homeowners and investors, principal 
reductions will be an important tool. 

We also know that the banks have performed poorly in resolving defaulted 
mortgages. Some servicers have much higher rates of successful mortgage 
modifications than others, and the large bank servicers consistently have the worst 
performance. 5 The enforcement actions and settlements by the Federal Reserve, 


1 Mortgage Bankers Association of America, National Delinquency Survey 3' '’ 
Quarter 2014, http://www.mba.org/NewsandMedia/PressCenter/89895.htm. 

2 David C. Wheelock, The Federal Response to Home Mortgage Distress: 

Lessons from the Great Depression, 90 Federal Reserve Bank of St Louis Review 133, 
139 [May /June 2008] [noting that foreclosure rate would have been far higher but 
for state moratoria and New Deal programs]. 

3 Zillow Negative Equity Report, S’’"' Quarter 2014, http://www.zillow.com/ 
research/negative-equity-2014-q3-8532/. 

* Office of the Comptroller of the Currency, Mortgage Metrics Report 3'''* Quarter 
2014, http://www.occ.gov/publications/publications-by-type/other-publications- 
reports/index-mortgage-metrics.html. 

5 Sumit Agarwal, et. al.. Policy Intervention in Debt Renegotiation: Evidence from 
the Home Affordable Modification Program (Federal Reserve Bank of Chicago 2013] 
http://.ssrn.com/ab.stract=2369419; Alan M. White, Deleveraging the American 
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FDIC and other regulators attest to this systemic failure.^ It is therefore completely 
appropriate for the federal-state task force settlement to create strong incentives for 
better foreclosure prevention and loss mitigation by the major bank servicers as the 
foreclosure crisis continues to wind down. 

Congress could help banks, homeowners and mortgage Investors by 
extending the Mortgage Forgiveness Debt Relief Act, which expired at the end of 
2014. A homeowner whose bank agrees to make their home loan affordable 
shouldn’t be confronted with an unaffordable federal income tax bill. If Congress 
extends this tax relief measure, the banks could then put the consumer relief dollars 
in the settlements to better use. 

2] Legal aid and housing counseling are very effective at reducing foreclosure 
losses for homeowners and investors. 

Empirical research consistently shows that housing counseling and legal 
representation are effective in preventing preventable foreclosures.^ The reasons 
counselors and legal aid lawyers are helpful are fairly obvious. Servicers have done 
a poor job of communicating with homeowners and restructuring their loans. 
Homeowners facing foreclosure are sometimes reluctant to engage with their 
servicer, have difficulty organizing paperwork to respond to bank requests, and 
aren’t familiar with the different alternatives to foreclosure and who is eligible for 


Homeowner; The Failure of 2008 Voluntary Mortgage Contract Modifications, 41 
Conn. L Rev. 493 (2009], 

'^See Federal Reserve Board April 2011 press release regarding enforcement actions 
against 10 banking organizations, http://federalreserve.gov/newsevents/ 
press/enforcement/ 20110413a.htm; justice Department press release on 2012 
national mortgage settlement, http://www.justice.gov/ust/eo/public_affairs/ 
consumerjnfo /nms/. 

^ Kenneth Temkin, et. al., National Foreclosure Mitigation Counseling Program 
Evaluation, Final Report (September 2014) http://www.neighborworks.org/ 
Documents/HomeandFinance_Docs/Foreclosure_Docs/ForeclosureCounseling(NFM 
C)_Docs/2014_NFMC_UrbanInstituteReport.aspx; j. Michael Collins & Maximilian D. 
Schmeiser, The Effects of Foreclosure Counseling for Distressed Homeowners, 32/, 
Policy Anal. & MgL 83 (2012); Neil Mayer, et. al.. Has Foreclosure Counseling Helped 
Troubled Homeowners? Evidence from the Evaluation of the National Foreclosure 
Mitigation Counseling Program (2012), http://www.urban.org/UploadedPDF/ 
412492-Has-Foreclosure-Counseling-Helped-Troubled-Homeowners.pdf; Ding, Lei, 
Robert G. Quercia, and janneke Ratcliffe, Post-purchase Counseling and Default 
Resolutions among Low- and Moderate-Income Borrowers, 30 Journal of Real Estate 
Research 315-344 (2007); Maggie Barron & Melanca Clark, Foreclosures: A Crisis in 
Legal Representation, http://www.brennancenter.Org/page/-/justice 
/Foreclosure %20Report/ForeclosuresReport.pdf. 
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them. Banks repeatedly lose homeowner paperwork and make frustrating and 
duplicative requests. 

Counselors and legal aid lawyers have expertise in the variety of loss mitigation 
programs and the paperwork needed to apply, and they serve a vital function by 
persistently following up with both homeowners and servicers to bring workout 
requests to a conclusion. Counselors and lawyers know about the various federal 
and state legal settlements, and know how to connect homeowners with these new 
consumer relief programs. 

Successful outcomes facilitated by lawyers and housing counselors include not 
only loan modifications and repayment plans, but also negotiated short sales and 
deeds in lieu of foreclosure. All of these outcomes are better for both the 
homeowners and mortgage investors. Every successful resolution arranged by a 
housing counselor, even a short sale, mitigates foreclosure losses to investors, 
including of course the GSEs. 

This point bears emphasizing. The average investor loss on a single foreclosure 
home sale is roughly $100,000.8 Money spent on housing counseling pays off, both 
for moderate-income homeowners who can renegotiate their mortgage, or at least 
negotiate a graceful exit, and for investors, who save tens of thousands of dollars on 
each foreclosure sale that is prevented. 

3) Housing counselors and legal aid agencies are subject to rigorous oversight 
to prevent misuse of funds, such as for political activity 

The Citigroup and Bank of America settlements require minimum contributions 
of $15 million and $30 million, respectively, for state legal aid funders, and $10 
million and $20 million, respectively, for HUD-approved counseling agencies to 
provide foreclosure prevention services. Apart from minimum distributions in the 
participating states, there are no restrictions on how the banks may achieve these 
targets. In particular, the language of the settlement agreements leaves to Citigroup 
and Bank of America the decision of which housing counselors are to receive 
donations. For legal aid, the donations are to be directed to state interest on lawyer 
trust account (lOLTA] programs, the vast majority of which are administered by 
nonpartisan state bar associations or affiliated nonprofits.^ 

HUD-approved housing counselors include 

-nonprofit consumer credit counseling agencies first established with 
support from banks to help consumers manage credit card debt, like 
Consumer Credit Counseling Services of Northeastern Pennsylvania 


8 Alan M. White, Deleveraging the American Homeowner, 41 Conn. L. Rev. 1107, 
1119 (2009). 

8 For a directory of state lOLTA programs, see www.iolta.org. 
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-faith-based organizations that work on getting low- and moderate-income 
families into affordable housing and helping them avoid evictions and 
foreclosures, like Metro-lnterfaith Housing Management in Binghampton, 
New York, Neighborhood Christian Legal Clinic in Indianapolis, and Council 
of Jewish Organizations of Flatbush in Brooklyn, New York, 

state housing finance agencies, and 

-local community development organizations dedicated to housing and small 
business development in their communities.^" 

Interestingly, the settlement documents give the banks credit only for money 
going to the housing counselors, and not for state or national intermediaries like 
Neighborworks to distribute the funds and monitor their use. Presumably the banks 
will decide whether to contract with intermediaries or find another way to 
administer the distribution of funds. 

HUD-approved counseling agencies receive federal, and in some cases, state 
funding support. They are therefore subject to detailed reporting and auditing 
requirements, designed to insure that funds are used for approved activities only. 
For example, in my state of New York, the Center for New York City Neighborhoods 
and the Empire Justice Center in Albany administer funds from the 2012 national 
mortgage settlement. Each housing counseling agency and legal aid provider must 
sign a detailed contract with the Office of the Attorney General to receive funds, The 
contracts make clear what activities are permitted, and prohibit lobbying or other 
misuse of funds. The contracts require housing counselor grantees to submit 
bimonthly reports with numerous data points, including the number of 
homeowners served and the foreclosure avoidance outcomes achieved. 

Individual housing counselors must be trained and certified in accordance with 
the National Industry Standards for Homeownership Education and Counseling.^! 
The National Industry Standards Committee developed these standards. Citigroup, 
Bank of America and Chase are all members of the NISC. 

Housing counseling agencies typically receive funding from many sources, they 
must engage in detailed cost accounting, and they must submit activity reports to 
both government and foundation funders. There is no reason to believe the banks 
will not use similar contract oversight in complying with the settlements. 

Legal aid agencies uniformly require their attorneys to keep time records and 
allocate every hour of every day to federal, state, local government funding or 


!" A full list of HUD-approved housing counseling agencies is available at 
http://www.hud.gov/offices/hsg/sfh/hcc/hcs.cfm. 

!! http://www.homeownershipstandards.org/Home/Home.aspx 
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private grant sources, with detailed activity descriptions. The reports are audited by 
the federal Legal Services Corporation and state funders, and staff at these programs 
are keenly aware that they are accountable for any unauthorized use of funding, 
including for any prohibited political activity. 

iOLTA-funded legal aid providers and HUD-approved counseling agencies count 
among them nonprofits with a wide variety of missions, religious and ideological 
viewpoints, it is preposterous to characterize a broad program of funding to these 
agencies as funneling money to left-wing activists, right-wing activists, religious 
zealots, or any other disfavored political group. What all these counseling agencies 
have in common is a commitment to putting American families into decent and 
affordable homes and keeping them there. The campaign of misinformation 
regarding the required bank support for legal aid and homeowner counseling does a 
serious disservice to these agencies, and to America's struggling homeowners. 
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Mr. Marino. Thank you, sir. I am going to start out by asking 
my 5 minutes of questions. I will start with Professor White. I do 
not know if it is coincidental that you used my hometown in Wil- 
liamsport, Pennsylvania or if that is where you knew I came from? 

Mr. White. That is not a total coincidence. I grew up in State 
College. 

Mr. Marino. Nevertheless, I agree with just about everything 
you said. I think the agencies, what they are designed for are good. 
But it should be focusing on people who are in the process of losing 
their homes and not handling issues where people have already 
lost their homes unfortunately, and it perhaps should have been 
done that way to begin with. And you say, well, we do not know 
yet. That is exactly what we do not know. 

DoJ will not turn over any information that we have asked for 
concerning who, what, where, and when. Where does this money 
come from and how is it spent? And you are right. Legal aid, which 
I have dealt with as a district attorney and even as a U.S. attor- 
ney, these people do a great job in defending those that cannot af- 
ford it, but they are very regimented. And my good friends on the 
other side and you have even stated to a certain degree that we 
are only talking about a little bit of money. I do not care if it is 
a thousand dollars. It is still taxpayers’ money that has to be ac- 
counted for. 

But you know what the issue is here. Professor? The issue is 
Congress appropriates, not the Justice Department. And the Jus- 
tice Department has taken this on itself to determine how these 
settlements are going to be made. I do not agree with the 2-for-l 
for the 3-for-l credit. This all boils down to who has the authority 
to appropriate, and it is Congress. And what say you, sir? 

Mr. White. Well, I guess I would say I respectfully disagree with 
a couple of your points. 

Mr. Marino. Well, let us start ticking them off. 

Mr. White. As far as the constitutional issue about appropria- 
tions, that is not really my specialty. I will say I do teach remedies, 
and the idea that 

Mr. Marino. It is one of my specialties because I pay a lot of at- 
tention to it. And so, the Constitution is very clear. I think some 
of my colleagues agree with me that unless we specifically state by 
statute, nobody, not the executive branch, not the judicial branch, 
has a right to appropriate money. Do you disagree with that, sir? 

Mr. White. I do not think that is a characterization of what the 
Justice Department is doing here. I do not think they are appro- 
priating taxpayer funds. I think they are 

Mr. Marino. Well, they are using extortion to make banks 

Mr. White. If I could continue 

Mr. Marino [continuing]. Appropriate funds to left-leaning orga- 
nizations. Now, there is no accounting at this point as to how this 
money is being appropriated, whether Justice hands it out or they 
tell a bank to hand it out a certain way. So what would be your 
recommendation as to how we can account for this? What is wrong 
with this process, turning the money over to the Treasury, the 
Treasury then allocating that money through legislation that we in 
Congress can legislate, and follow, and have oversight on it? Now 
what is wrong with that process, sir? 
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Mr. White. I would be totally in favor of Congress appropriating 
more funds for housing counseling and legal services. 

Mr. Marino. So they are not doing that, though. 

Mr. White. Listen 

Mr. Marino. Pardon me? 

Mr. White. With all due respect, those two approaches are not 
mutually exclusive. Negotiating remedies for victims in lawsuits 
and Congress appropriating funding for similar activity, those are 
both 

Mr. Marino. Congress has not appropriated the funding on this 
specific issue. These agencies also receive money through HUD, so 
in addition there is a double dip there. So, I am sorry, I do not 
agree with you that this is a legitimate way to establish appropria- 
tion. Show me a statute where it says that the Justice Department 
has the authority to negotiate with banks that they can give money 
to left-leaning organizations. 

Mr. White. Well 

Mr. Marino. You cannot do that, sir. 

Mr. White. That is a compound question. I would object 

Mr. Marino. Well, you are an attorney. You are a professor. You 
should be answer. I am sure you have compound questions on your 
law school exams. 

Mr. White. They are not left-leaning organizations, first of all. 
Secondly, the Justice Department is not, as I understand it, pro- 
posing to appropriate any taxpayer funds. They are simply negoti- 
ating restitutionary relief, which State attorneys general and the 
Justice Department does all the time. Not only do you seek an 
award of fines that are paid to the Treasury, but you seek restitu- 
tion to be paid to the victims of the misconduct. 

Mr. Marino. Exactly right, sir. And as a U.S. attorney, I did the 
same thing on the criminal side and on the civil side. And whether 
there is a violation on the criminal side or whether there is a 
breach of the civil side, the restitution, the fines, are taxpayer dol- 
lars. 

Mr. Larkin, you have heard the answers by Mr. White. What say 
you? 

Mr. Larkin. You can only give out — my apology. You can only 
give out money in restitution if there is a statute that authorizes 
you to give out money in restitution. If the Department is working 
in a criminal case where there is statutory authority to see that 
victims of crime receive some type of financial compensation, and 
the Department does it best to make sure that victims get that 
compensation, the Department is acting within the law. 

But if the Department is owed a check by a private party, the 
law requires that that check be deposited into the Federal Treas- 
ury, and if there is no statute that allows them to negotiate a res- 
titution agreement or any type of agreement with a civil defendant 
or a criminal defendant, the Department cannot do that. 

Mr. Marino. Thank you, sir. My time has expired, and now I rec- 
ognize the gentleman from Michigan, the Ranking Member, Mr. 
Conyers. 

Mr. Conyers. Thank you, Mr. Chairman. I ask unanimous con- 
sent to place into the record the Congressional Research Service 
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memo on the principles associated with monetary relief provided as 
part of financially related legal settlements. 

Mr. Marino. Without objection. 

[The information referred to follows:] 
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^ ji — Congressional 

Research Service 

Informing ihe Isgislative debate since 1914 . 


MEMORANDUM Ftfbniar> 9. 20I5 

From: Da\id H. Carpenter. Lcgislati\c Anomev. 7-9)18 

Subject: Legal Principles Associated With Monetary Relief Provided as Part of Pinaticial- 

Related Legal Settlements •& Enforcement Actions 

This memorandum is designed to be distributed to multiple congressional offices. 


In the wake of tire recent housing and tlnancial enses, the I'nttcd States Department ofJusticc (DOJ)and 
other federal regulators have entered into numerous legal settlements wttli and enforcement actions 
against Hnancial institutions for alleged unlawful foreclosure practices and violations of secuntics law^. 
among others. These settlements and enforcement actions have resulted in financial institutions paying 
tens of billions of dollars in cash penalties, restitution, and other forms of relief to state and federal parties 
and programs, as well as iiKtividual consumers and oUter pnvatc actors. Tins memorandum provides a 
general overv iew of wfiai form ilic cash and other relief init^t take, who is legally permitted to take 
possession or odv antage of such relief, and for »hal purpose. This memoramlnm is designed to be 
distributed to multiple congressional olTiccs. 


Forms of Relief 

Federal agencies w ith cnforcomcnt powers typically have tremendous flexibility to crafl the tenns of legal 
settlements w ith entities for alleged misbeha\ior* 'tlie terms of a legal settlement that arc negotiated 
between the parties' might be affected by my riad factors, such as the estimated additional costs (financial, 
reputational, etc I of litigation, esumated time il would take to complete litigation, and unccilaintN of 
success or failure if the matter is litigated The terms of a settlement also will be impacted by die scope of 
a particular regulator's authority and the maximum relief available by law for the specific alleged 
bchov lOr In some instances, multiple state and federal enutics will have jurisdiction over the same or 
related alleged misconduct, and these parties might coordirulc settlement negotiations. Possible relief 
could take numerous legal forms, such as civil money penalties, civil forfeiture, or restitution to harmed 
investors, consumers, or public programs To whom such rulicf wit) be paid and remitted and for what 


' Tikis Is d A'krni orciUVKccmcoi Fvr l>wk{troui>d nil cnloiuuneni iltKidiiMi. -we CRS Rtfp(«n K4Jl7nft. 77ii; T(iA«rC<J/v 

Cfaune mhI lixecvtiw itmeretion m tlvh»ftTrc«Huutafl4i>*. Todd (iitrvev ThcdiMrrciion is ttoi lirmllcKA. See. e.g .CiAO-n- 
Agrtemeut!'. Scpi Id. I'l^^tOAOdclanimaltofllhal ibc Commodity l uUirof I rndinit 
Comoiisuon uuuJd exceed ib> prosccuional uuthohtN bv "Kceritin^ u uhuged party’s pmnitye lu ntukc un evlkiculiunsl diMalion 
IS Mil «kr pin of a seiilcmcni agrccmcni |bccau:4c ulihrupti| (dlorMiionhuoutd be contractually iiiloa'd ht nJ in the rullitlmenl 
of one ufllte Cotnuiiiuiioii''i ttaiutorv foals. [sjucli doi»tiort« air not rcssonuMy lelntcd to proseciiloirmi autitonly ') 

' l.cfial •icUlcmctih ullen mast bcappiu^cd bv a court tbr vonokiy reostiny. including lu cnsujc their Icmisarc cnlbrceablc by and 
111 coinpliHnoc ailh the Uu 
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purpose, will depend on the precise details of the settlement terms, what legal form tlie relief takes, and 
the statutory authorities governing how an agency or program may use monies it receives. 

A recent agreement between Bank of America (BOA) and DOJ tuid other federal and state regulators, 
although somewhat unique in size, is illustrative of the significant discretion that regulators have to craft 
legal settlements.’ On August 21, 2014, the DOJ announced a nearly $17 billion Legal Settlement with 
BOA to settle civil claims involving the compmy’s securitization, issuance, marketing, mid sale of 
residential mortgage-backed securities (RMBS) and collateralized debt obligations (CDOs). According to 
DOJ, tlie BOA settlement represents tlie laigest civil accord with a single company in U S. history."^ The 
monetary relief provided by BOA took multiple forms, including civil money penalties, remediation to 
federal and state parties lianned by BOA’s alleged misdeeds, consumer to-x. relief, and consumer 
mortgage/foreclosure relief. Some portions of the $17 billion settlement w ent to federal agencies. Others 
went to state entities, while still other portions will go to consumers.^ 

More specifically, BOA paid $9.65 billion in civil penalties and "compensatory^ remediation payments" to 
the parties'^ and will provide an additional $7 billion in Consumer Relief’ The Consumer Relief could 
take the form of mortgage modifications and refinancings for troubled mortgage borrowers, mortgage 
down payment assistance, and community' reinvestment.^ The distribution of tlie Consumer Relief will be 
overseen by an independent monitor.'^ 

Of the cash payments, BOA paid approximately $7 billion to settle claims with the DOJ. Of that 
approximately $7 billion. $5 billion represents a civil penalP.- assessed imdcr the Financial Institutions 
Reform, Recovery and Enforcement Act of 1989 (FIRREA).'" Other claims settled with the DOJ arc 
associated with several scaled lawsuits ($1.05 billion)" and various reimbursements for mortgage 


^ Hank of America l.egal SeUlemenl. Aug. 20, 2014, available al 
hllp:/''vvww.juHlico.gcn'.''is()/()pa/rcsourceK.''96220l482l 1 1 I<'»424l7595.pdr. 

* Bank of America to Pay S16.65 Billion in Historic Justice Department i'eiilement for Financial Fraud Leading up to and 
During the Financial Crisis, Dept, of Justice Press Release. Aug. 21, 2014. available at lit1p:/,''wvvvv.justiee.gov-'opa/pr/bank- 
america-pay-1665-billion-historic-justice-clepartiuent-set1leiuent-fiiiaiicial-fiaud-lea<Jiiig. 

^ Dank of America Legal Settlement, at 5-9. 

^ The plaintiff parties are: DOJ, the Commonwealth of Kentucky, and the states of California. Delaware, Illinois, Mary-land, and 
New' York. The defendant parlies are: Rank of America Corporation, Rank of America. N.A., Ranc of America Mortgage 
Securities, and their Ibmier and current alTiliales and subsidiaries. Additional ly. the federal Deposit Insurance Corporation and 
The Securities and Exchange Commission entered into distinct but related agreements with the defendant parties. 

Bank of America Reaches Comprehensive Settlement With U.S. Department of Justice and State Attorneys General to Resolve 
Morigage-relcik'd Liligalians and Imvsiigaiions. Bank of America Press Release, Aug. 21.2014. available at 
hllp:,'Vw\vvv.sec.gov/Arehives/eclgardala,'70858.''(K)00()7()85814(l0(H)97/bae-exhibil99 10821 14 him. 

® Hank of America l.egal SeUlemenl, Annex 2 Consumer Relief, available al 

http://'wwvv,justicc,gov/iso/opa'rcsourccs''8492014829141239967961.pdf. The scttlcmcnr agreement permits BOA to earn 
Consumer Relief credits (SO, 50 of credit for every Sl.OO provided) to ‘bonuminity reinvestment and neighborhood stabilization’' 
by providing: principal forgiveness to occupied properties; paying for propeiw rehabilitation and demolition of '‘abandoned and 
uninhabitable residential properties as part of a comprehensive local slnilegy lo alabili'/'.e neigh borhoixls:'* the donation of RHO 
(residential owned) properties and mortgages to cities, nonprofit organizations, land banks, disabled serviceniembers, or 
survivors of deceased serviceniembers: donations of uninhabitable or abandoned properties to nonprofit organizations; donations 
to Community Development Hnaneial InslilLilions and organizations or local governments that olTcr similar community 
development services, donations' lo organizations lhal provide foreclosure prevention- or community dcvdopmenl-relaled legal 
services, such as state lOLTA (Interest on Lawyers' Trust Account) organizations; and donations to Iir.JD-certified counselors. 
Id. at 6-8. 

■ Bank of America Legal Settlement, at 8-9. 

“ Id. at .1-6 
Id. at 6. 



105 


Congressionai Rt'sesroli Service 


3 


insurance claims erroneously paid by the Federal Housing Administration (FHA) ($800 million)'" and 
reimbursements for erroneously paid MBS guarantees by the Government National Mortgage Association 
(Ginnie Mae) ($200 million)' as a result of BOA's alleged misconduct. 

Additionally, BOA paid a little over $1.3 billion to settle claims with the Federal Deposit Insurance 
Corporation (FDIC), and approximately $245 million to settle claims with the Securities and Exchange 
Commission (SEC). The payments to tlie FDIC were in its capacity as receiver''" for 26 failed depositor}' 
institutions to cover various legal claims, including alleged securities fraud associated with RMBS 
purchased by tlie failed depositories from BOA.'^ The payments to the SEC cover alleged violations of 
the Securities Act of 1933 and the Securities Exchange Act of 1934 and took several different fonns, 
including more than $129 million in civil penalties, nearly $110 million in disgorgement, and $6.62 
million in prejudgment interest.'^ BOA also paid just under $1 billion combined to settle claims with tlie 
six state parties.'^ In addition to the $9,65 billion in cash payments to federal and state parties, BOA also 
set aside more than $490 million in a Tax Relief Payment Aecount to eover eonsumers' tax liabilities 
resulting from reeeipt of the Consumer Relief component of the settlement.'^ 


Who May Obtain Monetary Relief and for What 
Purpose? 

A frequent question that arises in the context of these complex legal settlements is what the federal 
agencies and other parties tliat receive monetary relief may legally do with those monies. Tlie answer to 
that question depends on both what form the monetary' relief takes (eg., civil money penalties, 
remediation) and what statutory' obligations bind the receiving party. 


Id. al9-12, 

I’or more iiiformalion rogarding Ihc FDlC’s role as receiver of failed dcposilory iiislilulions. sec. infra, n. 34-37 and 
surrounding Text. 

Dank of America Legal Secrlement. Exhibit A. available at 

http:, ■''/•WWW ,justice.gov.'iso/opa/resources.''3492014829141527747058.pdf. See also FDIC Announi 'm St^liL'menl JVilh Dank of 
.America: Settlement ofC.iaim.'i 'i'oiah SI. 03 BiHioit, Fed. Deposit Ins. Corp. Press Release. Aug. 21 , 2014, available al 
https://\vww',fdic.gov/nc\vs/nc\vs/prcss/2C)14''prl40C>y.html. 

' Dank of America Legal Serrlemeiit, Appendix D. available at 

http://www .justice,gov'iso'opa/resources''4792014829 141540824781. pdh Order Instituting Cease-and-Desist Proceedings 
Pursuant to Section 2 1 C of the Secuiities Exchange Act of 19.34, Making Findings, and Imposing Cease-and-Desist Order and 
Civil Penally, In ihe Mailer of Rank of America, Corp., Sec. and Exchange Conim'n, Adminislralive Proceeding No. . Aug. 
15, 2014. available at http: ''\\ww.jusrice.goV''iso./opa,'rcsourccs.4792014829 141540824781.pdf and Order Instituting Cease-and- 
Desist Proceedings Pursuant to Section 21C of the Securities Excliaiige Act of 1934, Making Findings, and Imposing Cease-and- 
Desist Order and Civil Penalty. In the Matter of Bank of America, Corp., Sec. and Exchange Coiinn’n Administrative Proceeding 
No. 3-16028, available at http: ','ww-vv.scc.gov'1itigation,'^adimn-^014./34-72888.pdf. 

Hank of America Legal Settlement, pp. 7-8 ($300 million to California; S.300 million to New York; $2(X) million to Illinois; 

$75 million to Maryland; $45 million to Dclaw'arc; and S23 million to Kentucky). 

Dank of America Legal Secrlement, Annex 3, available at 
littp:/'wwvv.justice.gov.'iso'opa/resources/4922014829141329620708.pdf. 
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Tlie '‘miscellaneous receipts statute/’"” establishes tlie general rule of law tliat when a federal agency 
collects money, those funds lypically must be remitted to the U.S. Treasuiy ’s general fund as 
■‘miscellaneous receipts.*’ Tlie statute states, in relevant part: 

... an official or agent ofThcGovcniQicntrccci\dng money for the Government from any somcc shall 
deposit the money in the Trcasuiy^’ as soon as practicable without deduction for any charge or elaiin. 

Once money is remitted to the general fund in any form (c.g., individual income tax payment, eivil money 
penalty, etc.), it “can not [sic] be withdrawn except in consequence of [an] appropriation made by law.”" 
The miscellaneous receipts statute provides a means “by which Congress retains control of die public 
purse under the separation of potvers doctrine.”" 

However, there are several categories of exceptions to this general rule, including: (1 ) ■‘refunds”; (2) 
explicit statutoiy exceptions; and (3) payments that are not “for the Goveniment.”"'^ 

"Refunds" 

Refunds in this context arc repayments for expenditures made in error or in excess of what was actually 
owed. Refunds are a nonstatutoiy exception to the miscellaneous receipts statute that “sinipl\ restore[] to 
die appropriation amounts that should not have been paid from the appropriation. A refund includes 
repayment for actual damages caused by erroneous or excess payments, for instance as a residt of fraud, 
but generally do not include compensatoiy' penalties assessed beyond actual harm (e.g., double and treble 
damages)."'^ 

Explicit Statutory Exceptions 

Tliere are a slew of statutoiy exemptions to the generally applicable miscellaneous receipts statute under 
federal law. DOJ for instance is e.xplicitlv aiitliorized to administer die Assets Forfeiture Fund, which is 
fiindcd through the proceeds of assets that arc seized, forfeited, and detained through DOJ's and certain 
other agencies’ law enforcement operations.'^ By statute, the DOJ may use these proceeds to cover 
necessary expenses associated with seizing, invcntoiying, storing, protecting, and selling such assets. This 
includes payments for forfcittirc-rclatcd employee training, rew^ards to individuals w'ho provide assistance 


IJ.S.C, §.?3()2(b). 

■■ 2 Comp. Cen, 599, 61X) (192.3); see also U.S. Cotisl. arL I, §9, cl. 7. To be clear, money from a panic ular source (e.g., a S5 
billion civil penalty paid by BOA) That i$ remitted to the general tund is not physically segregated in a particular vault or account 
TO be later used for a particular purpose. The individual accounts held by Treasury are for (icccamiing purposes. 

GAO-06-382SP. 2 Principles ojFcik'ralApproprmlionsLasv. GovT AccountabiliW Office 6-169. 

5 Comp. Gen. 289,290(1925). 

GAO-D(I302366, .Tul. 12. 2004. GAO has held That this pnnciple applies equally to aoiiappropriated funds, such as those in a 
revolving fund. 69 Comp. Gen. 260 (1990). 

G AO-R-2SI064, Peb. 14. 20(K1 ('‘Doubte ami treble damages recovered pursuant to the Fal.se Claims Act are exemplary 
damages, not aelual losses, ‘because they are not limited lo, but rather substantially cveced, the aelual damages SLifl'eTcd by the 
United States.' United States ex rcl. Graber v. City of New’ York, 8 F. Supp. 2d 343. 349 (S.D.N.Y. 1998). In the absence of 
staaitory authority, agencies must deposit into the Treasury amounts recovered that are in The nature of penalties.’’). 

^’28U.S.C, §524(c). 
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with respect to certain federal civil and criminal violations, and costs associated witli law enforcement 
operations jointly conducted with federal and state and/or lociU agencies 

There also are a number of explicit statutory' exceptions from the miscellaneous receipts statute relevant 
to the financial world. Pursuant to Section 1017 of the Dodd-Frank Wall Street Reform and Consumer 
Protection Act (Dodd-Frank Act), the Consumer Financial Protection Bureau is authorized to remit civil 
penalties secured from violations of consumer financial protection laws into a Civil Penalty Fimd. Tlie 
Bureau is authorized to use the funds to pay victims of such violations, as well as for financial literacy 
and consumer education programs.^ 

Another provision of the Dodd-Frank Act establishes the Securities and Exchange Commission's Investor 
Protection Fund.^’ Pursuant to this provision, the SEC is authorized to pay whistleblowers who provide 
information that helps the SEC secure enforcement actions resulting in eivil money penalties and certain 
other monetary' relief of over S 1 million.^' Additionally, the SEC. under certain circumstances, is 
authorized by the Fair Fimds provisions of Section 308(a) of the Sarbanes-Oxley Act of 2002 (SOX Act 
to provide remediation to harmed investors from civil money penalties and disgoigement obtained in 
response to violations of certain securities laws. 

The FDIC also has statutoiy authority to administer claims on behalf of a failed depository institution that 
are outside the scope of the miscellaneous receipts statute. The FDIC administers a federal deposit 
insurance program, w hich includes overseeing a Deposit Insurance Fund, under the authority of the FDI 
Act.’** The Deposit Insurance Fund is comprised of premiums assessed on the basis of the amount of 
insured deposits held by an institution. ’^ If any institution with FDlC-insured deposits fails, the FDIC 
ty'pically IS appointed its reeeiver."^ As receiver, the FDIC is charged with protecting federally insured 
deposits. To do so, tlie FDIC assumes “all the powers of tlie membei^ or shareholders, tlie directors, and 
tlie officers of tlie institution.” It also is empowered pay and settle claims against the failed bank, Tliis 
often requires significant disbursements from the deposit insurance fund and results in tlie FDTC being tlie 
largest creditor of the failed institution 


12U.S.C, §5497(d). 

Pursuant to regulations issued by the Bureau, payments to \'icriins harmed by l>ehavior that has been subject to a civil penalty 
that go uncompensated (e.g.. because the company or individual is too insolvent to be able to pay the entire assessed penalty) will 
be priori li/cd. Monies from the Civil I’cnally hund will only go lo Ihiancial literacy and con.sumcr eduealion purposes if monies 
remain after eligible consumer victims have been fully compensated tor their liarms. 12 C.F.R.. §1075.107. For more information 
on the CFPD’s Civil Penalty Fund, see hftp:.''/wwvv.coiisumerfinance.gov/budget-'eivil-penalty-fund,'', 

15U.S.C, §78u-6. 

Id. For more information on the SEC's Investor Protectioii Fund, see SEC Annual Report on the Dodd-Frank Whistleblower 
Program Fiscal Year 2012, Nov. 2012. available al hllp;.'7www'.sec.gov.''abouL-bniees,-'<)\vh.''nnnual-rep(>rl-2012.pdr. 

15U.S,C. §7246. 

I2U.S.C §§18l1,r;-'/.vf^. 

1 2 IJ.S.C. §1 SI 7(b). The Deposit Insurance Fund is a revolving fund lhal is exeepled from Ihe miscellaneous receipt statute as 
a result of its enabling statute, the FDI Act. (tAO-()6-382SP, 2 Principles of Federal Appropriatiom l.aw. (tovT Accountability 
Office 6-200, eh. 15, '§C. 

12 IJ.S.C. §l821(e). 

12 U.S.C. §182 1(d). For additional examples of statutory exceptions to the miscellaneous receipts statute, sec Treasury 
Financial Manual, FAST Book II, Vol. 1. Supp. 1, a\'ailable at http:.-'/ww\v.tiscal.trea-sury.oov.'fsrepoitS''ref'fastBook'combine- 
fastbook-july-2014 .pdf (listing General Fund Receipt Accounts for fines, penalties, and forfeitures, as well as certain Special 
Fund Receipt Accounts, along with their slalulorv' aulhori/.alioTi). In some instances, agencies also are statutorily authori/ed to 
retain reimbursements for previous payments, for example for the sale of products or services to the public or other agencies. 5 
(continued...) 
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Payments That Are Not "for the Government" 

Additionally, legal settlements can require private parties to distribute monetary relief directly to other 
private parties or to state or local governmental entities/^ Such payments would not be “for the 
Go\ ernment’'^' for purposes of the miscellaneous receipts statute, and thus would be wholly outside “the 
statutoiv' mosaic Congress has enacted to implement its constitutional power of the purse. 

Distribution of BOA Settlement Relief 

With these principles in mind, where did the various monetary relief provided by BOA go? The $5 billion 
flRREA civil penalty paid to DOJ was remitted to the Treasury's General Fund in accordance with the 
miscellaneous receipts statute because there was no overriding statutory authorization to tlie contrary. 
Some of the $800 million cash payment settling claims associated with FHA and the $200 million 
payment to Ginnic Mac likely went to FHA’s Capital Rcscrv^c Account and Ginnic Mac's Financing 
Account, respectively, as rcfiinds for erroneous payments made as a result of BOA’s alleged 
w rongdoing.'*' It is unelear where the $ 1 .05 billion in payments to settle the several sealed lawsuits were 
distnbuted. 

Tlie $1.3 billion paid to the FDIC was distributed to tlie receiverships of 26 failed depositor}' institutions 
pursuant to the FDIC's authorit}- under the FDl Act‘‘" and to administer the Deposit hisurance Fund.'’"' 
These statutory authorities establish exceptions to the generally applicable miscellaneous receipts statute. 


(...continued) 

Comp, G«n. 289 (1925) (tVith regard to “ftlhe tpiestion as to whether moneys collected to reimburse the government for 
expenditures previously made it has been uniformly held that in the absence of an express provision in the statute to the 
contTary. such funds should be covered in an miscellaneous receipts."). 

(iA()-()6-.^82SP, 2 Principles of hcdcra! Approprialions l^y\\ (lov't AccoiinUibilily OHlcc 6-177- 6-18.3. 

3 \ IJ.S.C, §.33()2(b) 

(iA()-()6-382SP, 2 Principles of Federal y\ppropriaiinits l^\r. (lOv't Accountability Otllce 6-177- 6-183 (quoting OAO 
Decision B-322531 . at 4. Mar. 30, 2012). ’Ilic agency must have the aulhorilv to provide such relief in a legal seUlemcnl. See 
GAO-B-210210. Sept. 14, 1983. 

BOA Legal Settlement at 6-7. It is not clear that all of these payments went to the lespective FIIA and Ginnie Mae accounts. 
Regarding the FHA claims, the Legal Serrleineut states; ‘‘Any amount that FHA receives will be deposited into the Federal 
Housing Adniinislralion’s Capital Reserve Accoiml."' Id. Regarding the Ginnie Mae claims, the Legal Selllemenl stales: “Any 
amount that (Hnnic Mac receives will be deposited into tlie (fovcrnmcnl National Mortgage Association’s binaneirg Account.” 
Some of these proceeds may have gone to DOJ and the Department of Housing and Urban Development's Office of Inspector 
General as rcinibLirscmcnl for the provision of legal services and investigation costs associated with the selllemenl. See Ohania 
Administratiun Settlement IVitli Bank America Hill Strengthen B'HA Bund, Provide. Billions in Consumer Relief , Dcpl. of Hous. 
and Urban Dev, Press Release No, 14-101. Aug. 21,2014, available at 

littp:/''poital.hiid,gov/hudportal.'iniD?sic=/press.'press_releases_media_advisories.-’2014.drUDNo_14-lDl 

12U,S,C. §1821(d). It also could be argued that, because these funds w^ere remitted to the FDIC in its private capacity as 
receiver in which the LDIC is acting piirsuanl to the authority of the failed depositories’ oiHecrs. directors, and shareholders. 
These payments technically were not paid to “the Government” and dnis arc not subject to the miscellaneous receipts statute. Doc 
V, United States, 58 F.3d 494, 498 (9th Cir. 199.5); In re Lopes, 211 B.R. 443, 447 n.3 (D.R.I. 1997). See also CtAO-D6-382SP, 2 
Principles of Federal Appropriations Law. Gov’t Accountability Office 15-207; Lapadula & Villani. Inc. v. United States. 563 F. 
Supp. 782. 785 (S.D.N.Y. 1 983) (in holding Ihtil the H)1C is not entitled to absolute priority in an insolvency proceeding 
pursuant to 31 U.S.C. §191. the court slates; “The hDIC's profits do not inure to the bunclllofthe United Stales and its losses arc 
not bonie by the United States. Thus, the public treasury' will be unaffected by the success or failure in recovering tlie debts ovved 
to it as successor in interest to the claims of the Franklin National Bank. It follows that the FDIC is not an integral part of the 
governmental mechanism but is rather a separate legal entity serving essentially a propriclary rather lhan a sovereign funclion.”). 

1 2 IJ.S.C. §1 821 (a). The Deposit Insurance Fund is a revolving fund that is excepted from the miscellaneous receipts slalule as 
a result of its enabling statute, the FDI Act. GAO-06-382SP. 2 Principfei- of Federal Appropriations Law, Gov't Accountability 
(continued...) 
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According to tlie temis of the cease-and-desist orders between the SEC and BOA, the $245 million of 
civil penalties, disgorgement, and interest “may be distributed pursuant to the Fair Funds provisions of 
[the SOX Act]/'^ This means that the money potentially could be distributed to investors banned by 
securities law violations. Any or all of the $245 million that are not distributed pursuant to the Fair Funds 
provisions will be remitted to the Treasuiy-'s general fund in accordance with the miscellaneous receipts 
statute 

Tlte remaining three categories of monetary' relief tiiat were part of tlie BOA Legal Settlement - pajinents 
to tlte states, consiuner relief, and tax relief - appear to be outside the scope of tlie miscellaneous receipts 
statute because they are not "for the Government.” 

The $7 billion of consumer relief will be distributed to individual consumers and, potentially, certain 
private nonprofits and state or local governments or programs that provide eommunity development and 
neighborhood revitalization serv ices that are consistent with the Consiuner Relief Terms . This relief, 
therefore, does not go to the federal government and is outside the scope of the miscellaneous receipts 
statute. The $490 million tax relief has been deposited in an escrow account, in compliance with 
Department of Internal Revenue Services (IRS) regulation 26 C.F.R. §1.468B-1. That monev' will be 
distributed by an independent monitor to the IRS on behalf of any consumer w ho has federal tax liabilities 
as a result of receiving foreclosure- or mortgage-related relief under the Consumer Relief portion of the 
Legal Settlement."^^ Because tliese funds are held in trust within an escrow account for the benefit of 
consumers, they likely arc not considered “for the Government,” and therefore, arc outside the scope of 
the miscellaneous receipts statute even though the payments will be made directly to a federal agency (the 
IRS)."^^ To the extent that there arc any funds remaining in the tax relief account after completely paying 
all valid tax relief payments or August 31. 2018, wliichever is earlier,'*'’ 75% of tliose funds are to be 
distributed to state lOLTA organizations "or other statewide bar association affiliated intermediaries” that 
provide foreclosure- or community- development-related legal services, and tlie remaining 25% are to be 
provided to Neighborworks America'^*^ for foreclosure, housing, and neighborhood stabilization 
purposes.^' 


(...continued) 

Office 6-206, oh. 15. §C. 

Order Instituting Cease-and-Desist Proceedings Pursuant to Section 21C of the Securities Exchange Act of 1934. Making 
Findinga. and Imposing Cease-and-l)esisl Order and Civil Penally, In the Matter of Hank of America. Corp , Sec. and Hxcliange 
Comnrn, Administrative I’rocccding No. .Aug. 1 5. 2014, available at 

http:,' ''■wvv'vv.justice.gov'iso.'opa.'resources.'4792014829141.540824781. pdf and Order Instituting Cease-and-Desist Proceedings 
Pursuant to Section 2 1C of the Securities Exchange Act of 1934, hfeking Findings, and Imposing Cease-and-Desist Order and 
Civil Penalty, Tii the Matter of Bank of America. Corp., Sec. and Exchange Coinin’n Administrative Proceeding No. 3-16028. 
available at hlLp://vvwvv,scc.gov.'1iligali(>n-'admin;2014;.34-72888.pdr. 

See. Hepot-f Fiirstiauf ro Seaton 3()H(c) of ihe Sarhanex-Oxley Actof2()02. See. and pAchangc Common, available at 
https:/'\vvvvv,sec,gov'nevvs/studics/sox308creport.pdf. 

Fora discussion of the Legal Settlement's ‘■Coininiimty Development and Neighborhood Stabilization" terms, see atpra ii. 8. 
Bank of America Legal Settlement, at 8-9. 

CtAO-D-. 1034 1.1, Nov. 8, 2004: 60 Comp Gen. 1 5, 26 (1980); 27 Comp. CTen. 641 (1948). 

'''' The termination date also could be impacted by the iniplementation of tax relief similar to that provided by Mortgage 
Forgiveness Debt Relief Act of2007. P.L. 1100-142. Bank of America Legal Settlement, Annex 3 - Tax Fund, at 3. 

For infonnatioii about NeighborhoodWorks Amenca, see littp:.4yvw'w.iieiglibor\vorks.org.'AbouT-Us. 

Bank of America Legal Settlement. Annex 3 - Tax Fund, at 3. 
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Tlie payments to the state parties are governed by state laws and subject to specific instructions b}' each of 
the attorneys general of those respective states.^" 


The scope of relevant state lath's and authorities of state Attorneys General are outside the parameters of this ineinorandum. 
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Mr. Conyers. I welcome the witnesses, and I am delighted to ask 
the first question to Mr. White to comment if he can on some of 
the remarks of Mr. Larkin that we have noted here, that the dona- 
tions under settlement agreements are rife with opportunities for 
political cronyism, that settlement agreements circumvent the con- 
stitutional process for appropriating taxpayer dollars, and a few 
others. But were you disturbed or in less than full agreement with 
some of those remarks, Mr. White? Professor White? 

Mr. White. I am sorry. Would you mind repeating the question? 

Mr. Conyers. Well, I was just going over some of our first wit- 
ness’, Mr. Larkin, comments that I wanted to see if you were both- 
ered by any of them as I was. 

Mr. White. Well, I certainly disagree. I guess on the constitu- 
tional point, I think where I could see a reasonable debate, to Mr. 
Frank’s point, about particular cy pres remedies. But the general 
concept that in settling litigation you try and compensate the vic- 
tims of the harm and you figure out the most effective and direct 
way of doing that, that is a completely uncontroversial principle. So 
I just think it is very farfetched to characterize the Justice Depart- 
ment’s settlement here as appropriating taxpayer dollars. 

And as far as money being directed to favor groups or to left 
wing groups, I mean, I just do not understand the factual basis for 
that when it is the banks. And I am curious to know why we did 
not ask the lawyers for the banks to come and tell us what they 
are going to do with the money because it is really up to them. 

Mr. Conyers. Are foreclosing banks. Professor White, usually 
represented by counsel? Can homeowners in a foreclosure generally 
afford counsel even? 

Mr. White. No, it is a serious problem, and there has been re- 
search about that as well. There is a study by the Brennan Insti- 
tute for Justice on the number of homeowners who have legal coun- 
sel in foreclosure, and it is far too few obviously. It is also the case 
that there are many homeowners, like the couple in Delaware that 
was mentioned earlier, who try and deal with the banks without 
help from either housing counselors or legal aid lawyers. 

And the evidence is very clear that you get a better result not 
just for the homeowner, but for the bank and the investor when 
you can either get an agreeable workout where the borrower pays 
off their loan perhaps at a lower interest rate or even where the 
homeowner has to surrender their house, sell it in a short sale, 
give a deed in lieu. All of those scenarios facilitated by those non- 
profits is going to save hundreds of thousands for each homeowner 
and for the investors in that mortgage loan. So it is just an ex- 
tremely effective way to use these funds to try and compensate the 
victims of the financial fraud. 

Mr. Conyers. Mr. Larkin, could I ask you about the Justice De- 
partment testimony that it is the banks, not the Department, who 
choose how to allocate their settlement donations? Do you think 
that is an accurate evaluation? 

Mr. Larkin. It may be accurate, but it is utterly immaterial. I 
say “may” because I do not have all of the agreements here. But 
I do know if you looked at Title 18, Section 2, you will see that it 
addresses this problem. It defines principals under the criminal 
law. If a particular individual takes an act himself, he or she is a 
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principal, and if it is a crime, that person is responsible. If an indi- 
vidual forces somebody else to do the act rather than do it him or 
herself, the first person is still responsible. 

You cannot evade responsibility by getting somebody else to do 
your work for you. If you force somebody else to do it, you are re- 
sponsible, and that is what is happening here. The Department is 
just telling private lawyers and private parties not to give all the 
money to the United States. They are telling them to give some of 
it to parties who Congress has not authorized to receive taxpayer 
funds. And it does not matter who that is. I do not care. No one 
is allowed to receive it unless Congress has authorized it. 

Mr. Conyers. Okay, thank you, sir. One more question, Mr. 
Larkin. You state that NeighborWorks of America funds a network 
of left wing community organizers in the mold of ACORN. I am a 
little offended by that. Do you know that NeighborWorks is char- 
tered by Congress? 

Mr. Larkin. Sir, I think if you look you will see I did not say 
that. I quoted Investor’s Business Daily as saying that. I did not 
say that. Investor’s Business Daily made that statement, and I just 
quoted from what they said in my piece. And the problem there is 
even if it is not true that there is anything with ACORN, even if 
it is not true there is anything wrong with any of these organiza- 
tions, they raise the appearance of impropriety. And Congress 
should be concerned about the appearance of impropriety as well 
as the fact of impropriety. 

And it does not matter whether it is a Republican or Democratic 
Administration. No Administration should be free to give out 
money that the Congress has not authorized someone to receive. 

Mr. Conyers. Thank you very much. Let me ask Professor White 
about the research consistently demonstrating that foreclosure pre- 
vention counseling produces better results for homeowners who are 
facing foreclosure or in it, and are 70 percent more likely to remain 
current after receiving a modification in the National Foreclosure 
Mitigation Counseling Program, who are 3 times more likely than 
non-counseled homeowners to receive a loan modification. Does 
that comport with your experience? 

Mr. White. Yes, absolutely, and there is more than one study 
that has demonstrated that. And I think it is important to keep in 
mind that we still have over 2 million families who are either seri- 
ously delinquent or in foreclosure now, and there are a lot of pre- 
ventable foreclosures that could be prevented. 

And coming back to some points made to the Chair about the 
level of appropriation, I mean, there are plenty of reasons that 
Congress needs to be careful about how much is appropriated for 
various functions. But the fact is, in my view, both the legal service 
organizations representing homeowners and the housing counselors 
could effectively use more money than they are receiving from all 
sources, from private. State, Federal. They are underfunded. 

Mr. Conyers. Thank you so much. My time has expired. I thank 
you all. 

Mr. Marino. Ms. Mrose, you stated in your opening that you had 
a discussion with a Mr. Allison. 

Ms. Mrose. That is correct. 
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Mr. Marino. Was that a personal discussion that you had, or 
was that information relayed to you? 

Ms. Mrose. That was a filmed interview that lasted an hour, and 
he released it for the public because we are going to use excerpts 
from it in the film. 

Mr. Marino. Okay. And I am assuming you are continuing to 
interview people. Have you interviewed other lending institutions 
to this point? 

Ms. Mrose. I have not interviewed other lending institutions. I 
interviewed Peter Wallison and 

Mr. Marino. And what does he do? 

Ms. Mrose. Peter Wallison is at the American Enterprise Insti- 
tute, and he was one of the commissioners of the Financial Crisis 
Inquiry Commission. 

Mr. Marino. Have you requested to interview people at lending 
institutions, and have they refused to talk to you? 

Ms. Mrose. We are going to do that, and I am looking forward 
to that. 

Mr. Marino. First of all, before I ask another question, I would 
like to enter a document in the record. It is United States Environ- 
mental Protection Agency, and it is a memorandum concerning 
guidelines. And I just want to cite a section from here, and then 
the full document will be made a part of the record. 

[The information referred to follows:] 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, O.C. 20460 


DEC 1 5 20)3 

OFFICE Of 
ENFORCEMEFfT AND 
COMFUANCE ASSURANCE 


MEMORANDUM 
SUBJECT: 


FROM: 


TO: Regional Counsels (Region I-X) 

Regional Enforcement Managers (Region I-X) 

Regional Media Division Directors (Region 1-X) 

Regional Enforcement Coordinators (Region I-X) 

As part of my June 1 1 , 2(X)3 memorandum “Expanding the Use of Supplemental 
Environmental Projects,” my office committed to issue guidance to assist Agency enforcement 
staff in encouraging and expanding the use of SEPs in enforcement settlements. Through 
settlements containing SEPs, wc have the opportunity to not only bring regulated entities into 
compliance, but to secure public health and environmental benefits in addition to those achieved 
by compliance with applicable laws. 

The June 1 1, 2003 memorandum also challenged enforcement staff to consider every 
opportunity to include more environmentally significant SEPs wherever possible. In response to 
that challenge, we have seen an increase in the number of innovative and creative SEP proposals 
put forward by the Regions. Two fiequently asked questions concern the potential for 
aggregating fionds to be used for SEPs into SEP “baitks” or escrow accounts, and working with 
private entities to manage and/or implement SEPs. This memorandum provides guidance on 
how the Regions should approach these issues to comport with the Miscellaneous Receipts Act 
(MRA) and appropriations law. While the conditions of the MRA may limit our ability to 
aggregate SEP funds, this guidance provides suggestions for including SEPs in enforcement 
settlements in a manner that we believe does not trigger MRA or appropriations concerns. In 
addition, this guidance contains suggestions on the use of private organizations in implementing 
SEPs. 



Guidance Concerning the Use of Third Parties in the 
Supplemental Envirorunental 

John Peter Suarez 
'Vssisiiiiil 


of SEP Funds 


iniamet Addr«sa <URL) • http:/Awww.^.gov 

RacycitdmKyclAh^ •Pnnmd with V«e«uW« OM BM«d Inkiefl R^eycM Paper (MMmum 50% Pealconeumer cornem) 
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I. Aggregation of SEPs 

A. Can SEPs Be Aggregated by Defendants/Respondents? 

OECA has been been asked whether Ihere are circumstances in which EPA can allow 
defendants/respondents to aggregate SEP funds. Where several defaidants/respondents are 
settling separate cases for similar violations in the same general geographic area and at 
approximately the same time, the aggregation of SEPs could provide increased leverage and 
allow for projects with a greater environmental or public health benefit, and could provide an 
opportunity for defendants/ respondents in smaller cases to take advantage of the SEP Policy. 

Where Defendants, Respondents Arc Jointly and Severally Liable for Performance of 
Consolidated SEP : The aggregation of SEPs may be acceptable if the settlements are crafted 
earefully. For instance, defendants/ respondents may propose pooling resources to hire a 
eontractor to manage and/or implement a consolidated SEP. Such an approach could be 
acceptable if the rcspondcnts/dcfcndants remain liable under the settlement agreement to perform 
the consolidated project in the same manner as they would under a typical settlement. 
Defendants/respondents arc generally held accountable through the inclusion of stipulated 
penalties should the SEP not be completed as agreed upon. 

Performance of Complementary. Seureuable SEPs : Another approach that may be 
acceptable could be a situation where defendants/respondents in separate cases are interested in 
performing discrete and segregable tasks within a larger project. Such an approach would have 
to meet the following conditions to address any MRA concerns: (1) each discrete project must 
have a nexus to the violations at issue in the particular settlements and meets all conditions of the 
SEP Policy; (2) each discrete project must be itself worthwhile with environmental or public 
health benefits; and (3) the settlement must hold each defendani/respondent responsible for 
implementation and completion of a specific portion of the larger project. If the settlements are 
structured carefully, such an approach can result in a significant environmental or public health 
benefit that might otherwise be unavailable. 

Example I : A number of defendants/respondents in separate enforcement actions arc interested in 
restoring and eonserving a partieular piece of property. One dcfcndanbrcspondcnt could assume 
responsibility for acquiring the property and transferring ownership to a third party such as a 
local municipality or a land trust. A second detendant/respondent could assume responsibility 
for conducting a stream bank clean up and revegelalion project on the property. A third 
defendant/respondent could take responsibility for re-establishing a fish ladder or other aquatic 
habitat. 

Example. 2 : Defendants/respondents in separate settlements could develop and deliver 
compliance and training programs providing training and assistance to a regulated sector in a 
manner that reaches a significantly greater subset of that sector. For example, defendants/ 
respondents in separate hazardous waste enforcement cases could develop and present 
speciahzed training materials, videos, brochures, etc. relating to hazardous waste management in 
particular educational areas such as science labs and art schools. Because each compliance 
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promotion SEP would focus on a different educational area, the aggregation of SEPs in this 
manner could result in a much greater impact within the regulated community. 

Other Considerations : While the aggregation of SEPs under these scenarios eould be 
designed to avoid MRA eoncems, in addition to the eonditions set forth above, there are other 
praetieal limitations which need to be considered. For example, aggregation of SEPs in this 
manner may require that all settlements be completed at approximately the same time and that 
defendants/respondenls in separate settlements are willing to cooperate with one another, either 
because they are all responsible for completion of the entire project or because one party’s 
project is dependent on the timely perfomiance by another party of its project, as in the first 
example above. 

Consultation with ORE/SPLD : Regions are encouraged to consult with the Office of 
Regulatory Enforcement’s (ORE) Special Litigation and Projects Division (SLPD)’ early in the 
process when considering proposals by defendants/respondents to aggregate or coordinate SEPs 
in a manner described above. 

B. Can EPA Aggregate SEP Funds? 

OECA has had several inquiries into the feasibility of establishing SEP '‘banks” or 
accounts for pooling the funds applied towards SEPs. Specifically, the question is whether EPA 
may hold and manage, in one aceount, SEP funds from several settlements that would otherwise 
have been used by defendants, ^respondents for SEP projects in each individual enforcement 
settlement. While the aggregation of SEP funds may result in a SEP with greater publie health or 
environmental benefits than several smaller funds, we have been advised by OGC that the MRA 
prohibits EPA from managing SEP funds. 

The SEP Poliey was written carefully to ensure compliance with the MRA. SEPs are not 
penalties; they are environmentally beneficial projects not otheiwdse required bylaw. The SEP 
Policy makes clear that dcfcndants/rcspondcnts must perform a project and be responsible for its 
satisfactory completion rather than simply making a cash payment. The SEP policy is based on 
the premise that where a dcfcndant/rcspondcnt performs an environmentally beneficial project, 
the Agency has the discretion to take the performance of the project into account as a mitigating 
factor when determining the amount of a penalty that the Agency will agree to as part of an 
overall settlement. A cash payment, such as a payment or donation to a third party or to a SEP 
“bank,” where there is no further responsibility for the detendant/respondent to ensure that a 
specific project is completed, is prohibited because it could easily be construed as a diversion 
from the Treasury of penalties due and owing the government. 

There axe also constraints within appropriations law that restrict the Agency’s ability to 
establish SEP accounts. Only Congress can appropriate funds for a federal agency. Establishing 
a SEP account where the Agency manages the funds and determines how they are to be spent 


^ ore’s Multimedia Enforcement Division has been renamed the Special Litigation and 
Projects Division. 
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would amount to an augmentation of appropriations. The SEP Policy makes clear that EPA 
cannot manage or direct SEP funds. See SEP Policy, page 6 at paragraph 3. 

IL Management of SEPs and SEP Funds by Private, Third Party Organizations 

A. Can Defendants/Respondents Use Private, Third-Party Organizations to 
Manage SEPs and SEP Funds ? 

Wc arc aware that there are private organizations that arc developing libraries of projects 
that might be suitable as SEPs. These groups hold themselves out as clearinghouses for 
environmental projects, and offer to obtain and manage funds, oversee the projects, and in some 
cases, charge a fee for their services. Private organizations that arc developing libraries of 
projects and offering project and funds management, project implementation, and oversight 
services c^ play a valuable role in SEPs. It is permissible for defendants/respondents in 
enforcement actions to use a third party as a contractor or consultant to assist in the 
implementation of a SEP. See SEP Policy’^ Section F, page 17. An alleged violator could use a 
private organization to reconmiend SEPs to it during negotiations with the Agency, and then to 
manage a SEP, as long as (1) the defendanLhespondent is obligated under the selllement 
document to complete the project satisfactorily, (2) the defendanhrespondent fully expends the 
amount of funds agreed to be spent in perfoimance of the SEP, and (3) the project meets all of 
the conditions and requirements of the SEP Policy. In other words, this approach is acceptable as 
long as the transactions with the defendants/respondents are structured such that the 
organizations are acting as contractual service providers to defendants/respondents as opposed to 
mere recipients of donated funds. 

Cash Donations to Third Parties Arc Not Pcnnissible : Dcfcndants/rcspondcnts may not 

simply make a cash payment to a third party conducting a project without retaining full 
responsibility for the implementation or completion of the project, as this appears to violate the 
MRA. In the context of an enforcement action, the Office of Legal Counsel (OLG) within the 
Department of Justice considered w^hether a defendant's donation of money to an organization 
designated by the Department of Interior (DOI) violated the MRA. In re: Steuart Transportation 
Company . 4 Op. Off. Legal Counsel 684 (1980), arose from a selllement of claims the United 
Stales and the Commonwealth of Virginia brought against an oil company for a spill in the 
Chesapeake Bay. Among other things, the federal government sought damages for the death of 
migratory waterfowl. The settlement terms required the oil company to resolve these claims by 
donating money to a waterfowd preservation organization designated by DOI and the 
Commonwealth of Virginia. One argument advanced to OLC by the proponents was that the 
proposed settlement did not violate the MRA because no money w^as received for the use of the 
United States wnthin the meaning of the MRA since the funds did not go directly to DOI. 

OLC concluded that the absence of a direct payment to DOI did not remove the 
transaction from the MRA. “[T]he fact that no cash actually touches the palm of a federal 
official is irrelevant for the purposes of [the MRA], if a federal agency could have accepted 
possession and retains the discretion to direci the use of the money. The doctrine of 
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constructive receipt will ignore the form of the transaction in order to get to the substance.” In 
re: Steuart at 688 (emphasis added). 

B, Can EPA Use Private, Third-Partj' Organizations to Manage SEPs and SEP 
Funds? 

Several private organizations have proposed working with EPA to maintain SEP libraries 
and provide project implementation and/or management services. This raises some difficult legal 
issues. First, a close working relationship with such organizations could create the appearance 
that EPA is using the organization as a means to indirectly manage or direct SEP funds. Second, 
there arc ethical restrictions on endorsing or otherwise providing private organizations with 
unfair competitive advantages in selling their SEP man^cment and implementation services to 
dcfcndants/rcspondcnts. Based on consultation with OGC, wc have concluded that it would be 
improper for EPA to enter into an agreement with such organizations at either the Headquarters 
or Regional level. 

OGC has advised that Regions could make a list of such organizations available to 
defendants/respondents as long as the Region does not promote one group over another, has an 
open and fair process for adding other qualified groups to the list, and maintains a disclaimer 
making it clear that the list docs not constitute an endorsement or recommendation of any of the 
listed entities. 

Tf you have any questions about this memorandum, please contact Susan O’Keefe at (202) 
564-4021, or either Beth Cavalier or Melissa Raack of her staff. Beth can be reached at (202) 
564-3271; Melissa can be reached at (202) 564-7039. 


cc: OECA Office Directors 

ORE and OC Division Directors 
SEP Coordinators 

DOJ, Environmental Enforcement Section, Projects Group 


This document is guidance intended for use of the EPA personnel and does not create any right 
or benefit, substantive or procedural, enforceable at law by a part\> against the United States, its 
agencies, its officers, or any person. This guidance is not intended to supercede any statutory or 
regulatory requirements, or EPA policy. Any inconsistencies between this guidance and any 
statute, regulation, or policy should be resolved in favor of the statutory or regulatory 
requirement, or policy document, at issue. 
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Mr. Marino. “Cash donations to third parties are not permis- 
sible. Defendants/respondents may not simply make a cash pay- 
ment to third party conducting a project without retaining full re- 
sponsibility for the implementation or completion of the project as 
this appears to violate the MRA,” and that is the Miscellaneous Re- 
lief Act. 

Mr. Frank, what is wrong with having guidelines to explain how 
taxpayer dollars, or fines, or restitution should be appropriated? 

Mr. Frank. Well, the guidelines should be implemented by Con- 
gress given that the executive branch does not have the authority 
to allocate money. But I think guidelines are a good thing and are 
a good way to avoid the potential conflicts of interest when the ex- 
ecutive branch bleeds into the separation of powers by structuring 
settlements this way. 

Mr. Marino. Mr. Conyers? 

Mr. Conyers. Would you yield? Thank you, sir. Mr. Frank, in 
your written testimony, sir, you describe the Justice Department as 
having unfettered power to structure settlements. Were the settling 
banks represented by counsel in those settlement negotiations? 
Were the banks under any coercion to settle as opposed to liti- 
gating? And could a Federal court award consumer relief provisions 
had these cases been litigated? What are your thoughts about that, 
sir? 

Mr. Frank. Those are multiple issues. 

Mr. Conyers. Yes. 

Mr. Frank. But certainly the defendants were represented at the 
settlement table, and it is not clear that they did not get one over 
on the Justice Department here by getting the illusion of $7 billion 
that might end up costing them $2 or $3 billion. With respect to 
whether this could happen in a court, I do not believe FIRREA, the 
underlying statute where the allocations were made here, would 
authorize this sort of particular relief if it was litigated to judg- 
ment, whether a court would approve a settlement involving these 
third party transactions. 

Well, what district courts do is not always what is particularly 
legal, especially in the settlement context where they are trying to 
get cases off of their dockets. And that is the experience I have had 
in the civil context. 

Mr. Conyers. Let me ask you, did the Justice Department settle- 
ments with Citigroup of Bank of America involve, in your view, 
class action lawsuits in any fashion? 

Mr. Frank. No, those were not class action lawsuits, but the un- 
derlying principles are the same principles. 

Mr. Conyers. Good. Thank you, Mr. Chairman. I yield back any 
time I may have. 

Mr. Marino. As I said earlier, we are pressed for time to get out 
of this room. I do want to thank all of you for being here and testi- 
fying. I wish we could have another hour or two of hearing from 
you. Maybe in the future we will have that opportunity. And this 
concludes today’s hearing, and, again, thank you for attending. 

And without objection, all Members will have 5 legislative days 
to submit additional written questions to the witnesses or addi- 
tional materials for the record. 

This hearing is adjourned. 
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[Whereupon, at 12:37 p.m., the Subcommittee was adjourned.] 
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Response to Questions for the Reeord from Geoffrey Graber, Deputy Asso 
eiate Attorney General and Direetor, RMBS Working Group of the Finan 
eial Fraud Enforcement Task Force, U.S. Department of Justice, Wash 
ington, DC 


Questions for the Record 
Geoffrey Graber 

Deputy Associate Attorney General 
And 

Director, RMBS Working Group of the Financial Fraud Enforcement Task Force 
“Consumer Shortchanged? 

Oversight of the Justice Department's Mortgage Lending Settlements” 
Committee on the Judiciary 

Subcommittee on Regulator Reform, Commercial and Antitrust Law 
li.S. House of Representatives 
February 12, 2015 


Questions Posed by Renresentative Marino 


1. How niucb relief in tbe Citi and Bank of America settlements went to mortgage 
investors? Aren't mortgage backed securities sold to investors? Ifso, 
wouldn't fraud involving those products have heavily and adversely affected 
the investors suggesting that relief should at least have been considered? 

Please cite any provisions or instances where relief is set to go directly to 
investors under the Citi or Bank of America settlements. 

Response: 

In addition to providing an unprecedented level of accountability and historic relief to American 
homeowners, the settlements with JP Morgan. Citigroup and Bank of America also provided 
relief to Residential Mortgage-Backed Security (RMBS) investors, in each of the Citigroup and 
Bank of America settlements, when providing mortgage modification relief to homeowner's 
whose loan is in a securitized pool, all such activity must be permitted by the relevant investor 
and/or uostee and permitted pursuant to the applicable underlying mortgage investor 
documentation. Such documentation generally requires that modifications only be performed 
when economically beneficial to the investor, thereby providing the investors with relief. In 
addition, in both settlements, over $1.2 billion was paid to the Federal Deposit Insurance 
Corporation (FDIC). acting as the receiver for federally-insured banks that had invested in 
RMBS. Both settlements also provided for the payment of hundreds of millions of dollars to 
several states, which in turn paid out funds to investors such as stale pension funds. 


2. NPR reports that “at the height of the fmaneial rrisis” the government pushed 
J.P. Morgan CEO Jamie Dinion “hard" to acquire Bear Stearns. Pruminent 
investor Warren Buffet |said| “. .. Dimon helped the entire economy with sshat 
he did." Ironically, the government then held .I.P. Morgan liable for Bear 
Stearn.s* alleged prior had acts. 


I 
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A. On an investor call to discuss the bank's SI3 billion settlement, Dimon 
said, “a Bear Stearns deal would not happen again that way. We simply 
wouldn't undertake it ... . We did it because we were asked to and we 
never expected this kind of stuff to happen." (Emphasis added) What is 
DO.) going to do to cure the perception that it punishes good 
Samaritans? 

B. NPR reports that former “Financial Services Committee Chairman 
Barney Frank has said companies should not be punished for deals the 
government pressures them into.” Do you agree? 

Response: 

The settlement with JP Morgan covered conduct related to JP Morgan itself, as well as conduct 
related to Washington Mutual and Bear Steams. JPMorgan acquired the liabilities of Bear 
Steams and understood it was doing so. Nevertheless, the government was aware of the unique 
circumstances that surrounded JP Morgan's purchase of other banks, including Bear Steams, 
during the financial crisis. The government took those circumstances into account when crafting 
the settlement. 


2 
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Ouestiona Postd by Representative Convers and Representative Johnson 


3. What is the Department's view on the signiHcancc of the statement of facts 
that each bank agreed to as part of the settlement? 

Response: 

The statements of fact - which arc. at base, acknowledgements by the banks of key evidence 
underlying the government's allegations of wrongdoing - have served to provide accountability 
and transparency. The statements have provided accountability because they required the 
settling institutions to admit their misconduct to their employees, their shareholders and the 
American people. The statements also have provided lran.sparency, insofar as they outlined for 
the public the facts uncovered by the government's investigations. 


4. You refer in your testimony to the Residential Mortgage-Backed Securities 
Working Ciroup. 

A. Were any nongovernmental entities a member of this Working 
Group? 

B. Why was the Working Group focused on holding “accountable those 
who broke the law"? 

Response: 

The RMBS Working Group is comprised of several federal agencies. U.S. Attorneys, and state 
attorneys general offices. Ihe Working Group does not include any non-govcmmcntal entities 
as members. The primary focus of the Working Group is to hold accountable those who broke 
Ihe law. This is consistent with the President's call in the 2012 State of the Union Address for a 
targeted group to "hold accountable those who broke the law. speed assistance to homeowners, 
and help turn the page on an era of recklessness that hurt so many Americans." This focus is 
also consistent with the Department of Justice's (the Department) primary mission to enforce the 
Nation's laws, and to hold those who violate the law accountable. 


5. How do the consumer relief portions of these settlements differ from the 

National Mortgage Settlement? Do these differences benefit 
consumers? 

Response: 

The consumer relief provisions in the RMBS settlements differ from the National Mortgage 
Settlement in a variety of ways. In general, the National Mortgage Settlement focused primarily 
on modifications of existing mortgages held by the financial institutions that participated in the 
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resolution. These modillcatioas included principal reduction, loan forgiveness on second liens, 
and short sales. The consumer relief provisions in the RMBS settlements go beyond these types 
of modifications and provide greater levels of relief to the homeowners. For example, in the 
Citigroup and Bank of America settlements, the banks only receive credit for loan modifications 
that at least bring underwater mortgages back to 100% loan-to-valuc. Moreover, unlike the 
National Mortgage Settlement, the RMBS resolutions require that the banks provide at least half 
of the loan forgiveness in hardest hit communities and the banks generally receive greater credit 
for that relief 


6. In his written testimony, Mr. Larkin argues that the settlement 

agreements ''circumvent the constitutional process for appropriating 
taxpayer dollars." Du any of the funds used in these settlement 
agreements derive from taxes? Do the settlements have any effect on 
the tax liabilities of the settling hanks? 

Resnonse: 

The RMBS settlements do not divert any taxes or other public monies. A significant component 
of each of the RMBS settlemcnLs consists of a FIRRLA penalty. These penalties were paid by 
the settling banks and deposited into the General Fund of the United States Treasury. Puisuant 
to its statutory authority to settle cases in the best interest of the United States, the Department 
also agreed with the settling banks that it was appropriate to include consumer relief provisions 
in the settlement agreements. However, these consumer relief provisions will not be funded 
through public monies. Instead, these arc private funds - totally separate from the ITRRLA 
penalties and payments to our federal and state partners - provided and disbursed by the settling 
banks as part of the settlement agreements. At no point will the Department receive these funds: 
rather, the funds go directly from the settling banks to the recipients, to assist consumers in the 
housing market, including struggling homeowners who have suffered as a result of the collap.se 
of that market. 


7. In his w ritten testimony, .Mr. Frank argues that the settlement agreements 
represent cypres settlements, which carry a risk of conflict of interest. 

Plca.se respond to this statement. 

Resnonse: 

The Department does not view die RMBS resolutions as “cy pres settlements." As noted above, 
the Department has clear statutory authority to compromise claims on behalf of the United 
States. Settlements entered into by the Department frequently include a penalty amount as well 
as some fomi of restitution to those who suffered harm as a result of the misconduct. That is 
precisely what the parties agreed to in these settlements. 
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8. Ha\ c there been any allegations of unscrupulous activity by servicers in 

administering voluntary mortgage modifications under the Hume Affordable 
Modification I’rogram (HAMP)? 

Response: 


The Departmeni cannot comment on whether there are any ongoing investigations of scrv'icers 
that administer voluntary mortgage modifications under the Home Affordable Modification 
Program (HAMP). 


9. Christy Romero, Special Inspector General forTARP (SIGTARP), argued that 
the investigation ofSunTrust's activity involving voluntary mortgage 
modification activities under HAMP revealed that many ofthe homeowners 
"w ould have been exponentially better off having never applied through the 
bank in the first place." referring to SunTrusl's negligence in administering 
HAMP as "appalling, miserable, inexcusable, and repulsive." Please discuss 
these activities and how this inv estigation shaped the consumer-relief provisions 
ofthe Bank of America, Citigroup, and. IPMorgan settlements. 

Response: 


The Department is aware of the investigation, which involved a component of the IX’partment. 
but is not in the position to comment further on the investigation or activities referenced by 
Christy Romero. Special Inspector General for Troubled As.set Relief Program (TARP). related 
to HAMP administration. We can represent unequivocally that neither had anything to do with 
the formulation of the consumer relief provisions of the Bank of America, Citigroup, and JP 
Morgan settlements. 


10. Ill his w ritten testimony, Mr. Larkin argues that the “Justice Department lacks 
the statutory authority to hand over government funds to parlies of its ow n 
choosing." Please discuss the Justice Departments' authority to craft 
scttlcnicnt agreement.s. 

Response: 

Please refer to the response above at Question 4. 
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Response to Questions for the Record from Alan M. White, 
Professor of Law, CUNY School of Law, New York, NY 


Response to Additional Questions Submitted for the Record 
Professor Alan M. White 

Questions submitted for the Record from Subcommittee Chairman Marino 

1. 1 disagree with the premise of these questions. Congress has authorized the 
Justice Department to enforce violations of the securities, consumer and banking 
fraud laws, in particular, Congress has provided in those laws for civil 
enforcement actions in which the Executive branch may seek fines, damages and 
compensation to the victims of the fraud. BankofAmerica and Citigroup, and 
their various corporate predecessors, sold unsustainable and dangerous 
mortgage products, for example, the so-called exploding ARM favored by 
Countrywide Mortgage, which led to a foreclosure crisis resulting so far in the 
loss of more than 7 million homes. The investment banking arms of the same 
banks told securities investors that the mortgage loans were being underwritten 
prudently, while knowing very well that specific representations about 
underwriting were false. As a result of the securities fraud, the world economy 
experienced losses in the trillions of dollars. In addition, FNMA and Freddie Mac 
and the F.H.A. insurance fund suffered losses to the value of the mortgages they 
purchased and were sold mortgages at greater risk of default and foreclosure 
than represented. 

It would certainly be legitimate to question whether the settlements of these 
claims adequately and fully compensate the massive numbers of victims of the 
subprime crisis of 2008. One cannot, however, question the fact that federal laws 
were violated, that the enforcement of those laws includes punishing the 
wrongdoers and compensating the victims, and that that job belongs to the 
executive, not the legislative branch. 

In any financial fraud case, the securities laws permit the courts to award fines 
payable to the US Treasury and to award disgorgement to the victims of the 
fraud. There would be nothing unusual about a court ordering BofA or Citi to pay 
money into a compensation fund to compensate homeowners and mortgage 
securities investors. Nor would it be remarkable for a court, given the massive 
and widespread impact of these frauds, to order some of the victim 
compensation to be paid to organizations whose mission is precisely to assist 
victims of the foreclosure crisis. Moreover, housing counseling is an effective 
means to mitigate further losses on mortgages that are still outstanding and held 
or insured by the GSE's or F.H.A. 

The task of identifying every individual victim of the foreclosure crisis would be 
herculean. In fact, the federal banking regulators, in their separate settlements 
with the major banks based on servicing misconduct in foreclosing homes after 
2008, tried to do just that and failed abysmally. Billions of dollars were spent in a 
futile effort to determine which individual homeowners were wrongfully 
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foreclosed or were entitled to have their foreclosures halted. That money went 
to consulting firms and never benefitted the homeowners who were the 
intended beneficiaries. 

Faced with these choices a court, or the Justice Department in a settlement, 
could reasonably decide that victims of financial fraud will be more efficiently 
compensated by requiring the defendant banks to remedy the frauds by paying 
funds to improve and expand counseling and legal aid for foreclosure victims. 


2. The statement that grants to "HUD-approved housing counseling agencies" are 
almost sure to include grants to the National Council of La Raza and Neighborworks 
America is incorrect. There are hundreds of agencies from which the banks can 
select. Many large agencies receive substantial grants other than the two mentioned 
in this question. For example the National Foundation for Credit Counseling, Inc. 
received $1.3 million from HUD this year. We will find out soon enough how the 
banks will choose to distribute the funds, and to what groups. The only ''restriction” 
on the funds created by the Justice Department is the restriction that the funded 
groups actually provide direct and relevant aid to victims of the financial fraud that 
was the subject of the enforcement actions. 

3. The two-for-one credit may provide some modest incentive for the banks to 
direct funds to housing counselors and legal aid agencies, but the banks are 
likely to see debt write-downs as much cheaper to achieve the settlement 
compensation targets. The charges taken by the banks for these settlements 
reflect assumptions that very little settlement credit will be earned by actual 
cash outlays. 

4. There is a mechanism in the settlements to insure that funds are spent 
appropriately: the settlement monitors. The committee might inquire with the 
monitors for the two settlements, perhaps more usefully after the funded groups 
are actually known, to see how spending will be monitored. The committee 
might also request the banks to provide sample contract provisions it will use 
with the funded groups. My testimony was based on the experience with 
previous state law enforcement settlements that provided for similar victim 
compensation arrangements. It has been the norm to provide funding for 
housing counselors and legal aid for homeowners through contracts with 
enforceable commitments to use the funds appropriately, rather than simply by 
writing checks. If the banks make payments to housing counselors or legal aid 
agencies without appropriate contractual requirements for the use of the funds, 1 
would expect the monitor to take issue with giving credit to the banks for such 
payments. 
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Questions submitted by Representative lohn Conyers, Ir. and Representative Henry 

lohnson. Ir.: 

1. Funds dedicated to neighborhood stabilization and community revitalization 
have been applied to remediating the negative community impacts of the 
foreclosure crisis. The primary use of the funds has been to purchase and 
rehabilitate foreclosed and abandoned homes and demolished properties. 
Foreclosures have not been distributed evenly throughout the country: they 
are concentrated in heavily impacted cities and neighborhoods, for example 
Buffalo New York and the central valley in California. The settlement 
provisions concerning abandoned homes incentivize the banks to release 
mortgages or donate foreclosed abandoned properties to local land banks 
and to fund nonprofits for demolition, maintenance and rehabilitation of 
abandoned homes. These activities help to remedy the community harms 
resulting directly from the banks’ banking and securities fraud leading to the 
foreclosure crisis, by getting abandoned foreclosed houses back into 
productive use. 

2. The HAMP program to incentivize mortgage servicers to negotiate 
alternatives to foreclosure sales has been only a partial success. Fewer than 2 
million mortgages have been successfully worked out, compared with initial 
goals of 3 to 5 million. The program was premised on the idea that providing 
incentive payments to mortgage servicers would encourage them to incur the 
transaction costs necessary to make net-present-value-positive loan 
modifications, in other words, to restructure mortgage loans with lower 
interest rates, principal reduction or term extension, to realize a greater net 
return than would result from a foreclosure sale. 

The record of bank compliance with HAMP guidelines has been poor. 
Residential mortgage servicing is now heavily concentrated in the largest 
banks. Their continuing failure to effectively manage defaulted mortgages 
has been widely documented in academic research and regulatory oversight 
at the federal and state levels. There is a continuing need to improve the 
performance of the banks in their role as mortgage servicers. 

3. The statement that donations under the settlement agreement are rife with 
opportunities for political cronyism is without basis in fact. There is simply 
no evidence that any elected official or political appointee will have any 
ability to determine the amounts or recipients of grants made by the banks 
under the settlement agreement. 

4. The bank settlements incentivize loan modifications by giving credit towards 
settlement targets for principal forgiveness and cancellation of underwater 
junior liens. Principal reduction allows a mortgage debt to be realigned with 
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a reduced home value, and greatly improves the likelihood that the mortgage 
will be repaid and the homeowners will retain their home. OCC mortgage 
metrics reports have consistently shown that principal reduction increases 
the reperformance rate of modified mortgages and thus reduces redefaults 
and losses to banks, investors, and the GSE’s. 

5. The bank settlement agreements do not allocate any taxpayer funds. 1 am not 
able to respond to the question regarding the effect of the settlements on 
bank tax liabilities. In any event, the remedial payments under these 
settlements are no different than remedial payments made under a variety of 
other federal enforcement agency actions, such as the Bernie Madoff 
securities fraud settlements, lending discrimination settlements. 
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The Honorable Tom Marino The Honorable Hank Johnson. Jr 

410 Cannon House Office Building 2240 Rayburn House Office Building 

Washington. DC 20515 Washington, DC 20515 

Dear Chairman Marino and Ranking Member Johnson 

Thank you for the opportunity to clarify some inaccuracies about the National C ouncil of La 
Raza (NCLR) and our work that were raised in last week's hearing of the House Judiciary 
Subcommittee on Regulatory Refomt. Commercial and Antitrust Law, "Consumers 
Shortchanged'’ Oversight of the Justice Department's Mortgage Lending SettlemenLs " 

First, the testimony of Cornelia Mrose, CEO of Compass Films of New York, LLC, referred to 
the activities of NCLR’s “Political Action Committee " NCLR does not have and has never had a 
political action committee in the 47 years since our founding 

Second, a member of the committee conflated two separate NCLR statements on two distinct 
issues tvith regard to housing counseling In 201 1, NCLR was part of a diverse coalition — 
including the NAACP. the National Coalition for Asian Pacific American Community 
Development, and the National Urban League — that criticized the significant budget cuts in 
housing counseling programs made by the U.S. Department of Housing and Urban Development 
(HUD) These organizations, like NCLR, arc among the 27 organizations such as Catholic 
Charities USA and the National Council on Aging that are certified as housing intermediaries by 
HUD 

The coalition came together because of the proven worth of. and need for. housing counseling to 
protect homeowners, especially those in communities of color who were hit particularly hard by 
the housing crisis. It is for this reason that NCLR applauds efforts to include housing counseling 
funds in mortgage settlements. As we noted in our letter dated February 1 1 . 20 1 5. housing 
counseling is one of the most effective and cost-effective ways of helping millions of families 
facing foreclosure stay in their homes It is therefore entirely appropriate that institutions legally 
mandated to provide restitution to those they harmed would turn to housing counselors 

Third, several members of the committee expressed concent iltat NCLR will use funds 
de.signatcd for housing counseling for other advocacy work This concern is completely 
unfounded As a certified HUD housing counseling intermediao, we must comply with strict 
standards regulating the use of such funds. All applicants for funding must comply with the 
provisions of Section 3 19 of Public l.aw 101-121,31 LI S C 1352 (the Byrd Amendment) and 
24 CFR Part 87, which prohibit recipients of federal contracts, grants, or loans from using 
appropriated funds for lobbying the executive or legislative branches of the federal govermnent. 


* In# - Mim 3| ProrNj4 

HnvYxfk NavrYtjri * PhMvrn* Arocni • toi AairaitcaTiwa* 



132 


In addition, applicants must disclose, using Standard Form LLL (SFLLL). Disclosure of 
Lobbying Activities, any funds, other than federally appropriated funds, that will be or have been 
used to influence federal employees, members of Congress, or congressional stall' regarding 
specific grants or contracts Applicants must submit SFLLL if they have used or intend to use 
nonfederal funds for lobbying activities. In fact, regardless of source, none of the funding for our 
housing programs is cither fungible or discretionaty since all of it is raised specifically to do 
progi'ammatic housing work. 

Again, we appreciate the chance to correct the record For your reference, I have included 
excerpts from the book horces fiir (ItMid: The Six I’racticex of HigMm/hui Nonprofit!,. 
describing NCLR as one of the best nonprofits in the nation If you liave any questions or need 
further information, please do not hesitate to contact Lindsay Daniels, Manager, Wealth-Building 
Initiative, at (202) 776-1704 or Idanielsitiinclr ore 

Sincerely. 

Laularo ' Lof’ Diaz 
Vice President 

Housing and Community Development 

cc Congressman Jeb Hensarling 
Congressman Bob Goodlatte 
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High- Impact Nonprofits 


Leslie R. Crutchfield and 
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A project of the Center for Uie Adrancement 
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Introduction 


During ihc lus( ticwml decades, a new radre of entrepreneurial 
iH)nprnrtU has created extraordinary levels of vxrial iropaci. Iliese 
pioneering -change makers- arc the vanguard of a grosring civic 
sector — a segment of the U.S. economy now valued at more than 
$1 trillion. Operating ai the interstices of gmvmmcnt and the mar- 
ket— *a broad and lUdeftncd “grey space" — these organisations play 
an increasingly imporuni role in shaping our world. 

Tliat's why we set out four years ago to research and write 
about «»mr of the most successful nonprofits of our era. We sur- 
veyed thousands of nonprofit CKOs and conducted more than 
sixty interviews just to select the twelve exemplary organixaiions 
featured in this book. (See Table l.l.) 

Then we spent two years studying these organisations inten- 
sively and uncovering their secrets to success. W* wantrd to knm 
whu enaNftt thrm to havt stuh tneis af impact. Wltai we IcHnicd 

along the way truly surprised us. 

In the course of our research, we discovered six practices that 
help grrai nonprofiu achieve significant rcsulu. Our findings were 
nothing like the conventional wisdom about nonprofit manage- 
ment we had read before. You’ll learn in this book— just as we 
learned— that we need new frameworks for undersunding what 
fnakes great nonprofiu great, and new ways of thinking about cre- 
*ting social change. Fortunately, these twelve organiraiions can 
help show us the way. 
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Orjpinaaiion 


America'* Second Harvest 
Center on Budget and 
PoUc)' Priorities 
Qty Year 

Environmental Defense 
Exploniiorium 
Habtut for Humaiut)' 

The Heritage Foutidauon 
f^aliona] Council of La Ra^ 
SelfHdp 

Share Our Strength 
Teach For America 
YouthBkiild USA 


Hunger relief 

Federal and state budget 

analysis 

Nauonal service, yoiilli leadership 
Fjtvironmcnt 

Museums, science education 
Housing 

Consrivadve public policy 
Hispanic interests 

Haiutng and economic development 

Hunger relief 

Education reform 

Youth leadership, housing. 

job training 


Why this book, and why now? 

Our research on high-impaci nottpioftls arrisTS at a key inllccUon 
ptiini in the development of the global social sector. Indeed, we 
bclicv'e the rise of iliis sector is one of the great untold stories of 
our time. 

In the United States alone. 13 million nonprofits now account 
for more than $1 trillion in rcwniics annually of the nation’s econ- 
omy.' During the past fifteen yrars. nonprofits grew fa.ster titan the 
uv’cratt economy, with thirty ihoasand new organizations crraied 
each year. In fact, nonprofits are now the thirddargest indiwiry m 
the United Sutes. behind reuil and wholesale trade, but alicad m 
construction, banking, and tcIccommunicaUons.* Although ter 

minology varies— the industry b altcntately called eWU x'*; 
citizen sector, the social sector, the nonprofit sector, or Uie tniro 
sector — its imporunce b undeniable. unfa 

Inicmauonally. similar trends arc reflected in the growth 
global civil society. “Few developments on the glol»] scene over 
past three deratlcs have been as monicnimu as the recent upw**^ 
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AMI U.S. Ho\5se Judiciary 

Juslice Depailmenl Hearing Statement 

February 20!5 

Introduction 

Chairman Marino, Ranking Member Johnson, and distinguished members of the Subcommittee, 
thank you for the opportunity for the Association of Mortgage Investors (AMI) to submit the enclosed 
written statement for the record. Our hearing statement will focus on the issues and concepts regarding 
the recent U.S. Department of Justice (“DoJ'') bank-semcer securities settlements, the resulting impact on 
private capital in the housing finance; system, the concerns of investors surrounding the flawed remedies, 
and the impact on the retirement security of your constituents across the country. 

We commend the House .Judiciary Committee’s ongoing oversight and leadership in this arena. The 
recent settlements with major bank-servicers will negatively impact Residential Mortgage-Backed 
Securities (RMBS) certifcate holders; lack transparency for stakeholders and the public-at-large; and, fail 
to provide stakeholders fair and reasonable representation througliout the process.’ Further, these ill- 
conceived settlements are deeply flawed, as well as, chill further private capital investment in the U.S. 
mortgage market, limit mortgage affordability and availability, especially for first -time home owners, 
Simply, the Department of Justice is tlireatening the American Dream of a 30-year fixed mortgage, 

Background 

A key goal of the system is the flow of mortgage credit and capital from investors to the borrower and 
then back again. At its essence, the present situation limits the availability of housing credit and the reach 
of the American Dream of home ownership. In response, AMI would like to discuss how the flawed 
recent settlements impact investors and stakeholders in the U.S. mortgage market, including seniors, 
public pensioners, and 401K retirement savers.^ 

BofA in TaiiiS to Fay Ai Least $12 Biliion to Settle Probes: At Least $5 Billion Fxpecied to Go to Consumer Reliej, 
Wall Street Jourmal (June 5, 2014), available at http’/fenHiie.wsTxnni'‘artiel&5/bof a-in-nilkj-Ttei3;tv-LiL-ieii:ik 
biliion-to-5ettje"probcs-1402Q0694H : 

^ Why You may he Paving for Someone else’s Mortgage Relief, Dim ElBoghdady, WASHINGTON POST (July 22, 
2014), available it hup ! w>vw.washinL?;l<?npi>stCQm/bIog &^wou y>k>.’a/vv p/~20 14/07f^22/why-vou- m-i\'-he -p?iymgUbr" 
SQtneone-elses-mortgage-rchef/ 
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AMI U.S. House Judiciary 
Justice Department Hearing Statement 
February 2015 

AMI represents the managers of mutual funds and money for state and local pension and retirement 
funds and for a range of public institutions, including unions, teachers, and first-responders, on a daily 
basis. We stand firmly behind the principle that parries sued by the government or third-parties should 
not be able to settle with assets they do not own, namely other people’s money, The retirement security 
of the innocent parties whose money we manage could be harmed if these settlements follow recent 
precedents, in which major bank-seiwicers were allowed fulfil! their settlement obligations with other 
parties’ investments in mortgage-backed securities. 

Investors from Mainstreet and Beyond Oppose (he Justice Department's Recent Defective Servicer 

Settlements * Process and Methodology 

AMI members are among the institutions who suffered through the actions of the bank-servicers 
under investigation for their role in developing faulty, poor-quality mortgage-backed securities. Hence, 
the settlements thus perversely twice penalize the investors and their fiduciaries. AMI members, as 
fiduciaries for our partners who were never involved in any of the alleged misconduct, stand against any 
such legal defective settlements (yis-a-vis paying settlement obligations with other people’s money). 
While the present hearing focuses on the most recent bank-servicer settlements, we wish to highlight how 
they build on other past defective settlement precedents. Based on these past precedents, such as the 
National Mortgage Settlement, these new defective settlements continue to risk the retirement security of 
numerous innocent parlies who will likely be harmed by shifting the settlement costs to these parties and 
away from the party alleged to have performed the bad acts. The settiemenis’ deleterious effect on 
American’s retirement security is evidenced within the most recent reports by the National Mortgage 
Settlement Monitor.^ The Monitor’s March 2014 report illustrates that of the $20,7 billion in relief, the 
largest percentage of the relief (37%) came from first-lien principal forgiveness, which disproportionately 
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AMI U.S, House JudiciaTv 

Justice Department Hearina Stocerncnt 

Februai>'20l5 


falls on investment trusts, and hence seniors and retirement savers,'* We are advised that the most recent 
DqJ settlements offer even less transparency. AMI seeks a common-sense approach to protect 
American’s savings in light of the continued assault on retirement security assets in the name of 
punishing bank-ser\Hcers for consumer relief. 

The primary mission of AMI members is to invest on behalf of our clients, including American 
investors, savers, seniors, retirees, unions, and educational institutions. These investors have neither 
direct control of servicing, nor direct contact with mortgage borrowers. AMI members are contractually 
dependent upon banks and mortgage servicing companies. Investors have suffered material losses due to 
the careless bad acts of mortgage servic^ers. Yet, a non-public process harming millions of Americans 
should not go forward without full stakeholder consideration. 

The noted financial analyst, Laurie Goodman, now of The Urban Institute, cautioned: “The attorney 
general settlement scares me a great deal because essentially banks are getting credit for writing down 
investor loans. " ^ 

In recent years, a number of settlements with the Justice Department and state Attorneys General 
have resulted in the responsible party shifting a portion of the settlement cost.? to RMBS investors. 

* In 2005, Countrywide Financial (now Bank of America) reached a settlement with 44 states to 
settle allegations of predatory lending made by the Attorneys General of numerous states. The 
resulting $8.4 billion mortgage settlement was never paid from Countrywide assets. Rather, the 
financial cost was paid out of the trusts into which the to-be-modified loans were securitised, and 
thus passed onto the holders of certificates in tliose trusts, who in turn are the general public. 

» In 20 1 2, the National Mortgage Settlement was reached after the strong efforts by state Attorneys 
General, the U.S. Departments of Justice, and Housing and Urban Development. While this 
historic settlement was reached with five major servicers, including BoA, once again, much of llie 
settlement has been shifted onto the investors who are certificate-holders in the mortgage trusts. 


See U.S. mortgage bond investors lake large hit, ShahienNasipour, Financial TIMES, (Nov. 15, 2012) (The FT 
repoiling states that first-lien mortgage investors paid 60% from the BoA portion of the settlement and “slightly less 
than ha! f ’ of the JPMorgan portion of the settlement.) 

iiU p Vnvww <-oiVai1ides/fir:St“ahd-s&cond-1icn-hoidetS“t6-sh3re-ioss e5-c<,| uallv-tJir<jU3h-set{]eiiieul-20 12-^03- 
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AMI U.S. House Judiciary- 

JuK'.ice Department Hearing Steiement 

r'cbruao' 2015 

News reports expiain how billions of the relief has come from investors, rather than the bank- 
servicers, including our partners such as public pensions, unions, and 401 K savings plans. 

Recent nows reports state that the bank-servicers desperately wish to settle to put these past events 

behind them. As the York Times recently reported: 

The [Justice Department 'sj strategy largely traces to Mr. West, [who] is fond of reminding bank 
lawyers that to be meaningful, settlements must have a huge penalty. Otherwise, one person who 
has negotiated with him said, they will simply “be the cost of doing business. 

Yet, it is antithetical, if not patently unfair, for any institution to pass its penalty to another party, 

such as certificate holders such as seniors and 40 IK savers. These precedents are very troubling for 

investors and their impact on the general public. These are not unforeseen consequences, but rather an 

obvious scheme by bank-servicers to evade liability for their misconduct by further abusing their duties to 

investors. This affects cur clients, and in turn the general public, whom are “Main Street.” As the 

authorities now look to any settlement, AMI wishes to highlight the following points that will help ensure 

that any final settlement serves and does not harm investors and the public. 

We note that the goals of a settlement of this nature may be affected on PLS so long as the loss is 

not borne by investors. For example, the settling party {i.e., the bank-servicer) can forgive principal in 

order to assist a delinquent borrower by making a cash payment in the amount of the principal forgiveness 

to the trustee. This, in turn, would get paid to investors in the form of principal, such as a prepayment. In 

the past, settling parties have forgiven principal for borrowers without making any payment by simply 

reducing the principal balance owed to PLS investors, which results in a loss for PLS investors. 

In contrast, we commend the action taken in December 2014 by N.Y.S. Department of Financial 

Services Superintendent Benjamin M. Law'skJ^ In connection with a non-depository bank servicer action, 

^ In one instance, a bank servicer has reported more than $7 billion in relief from the modification of first-liens. 
Accordingly, a majority of this relief comes from mortgage investors whom were never consulted during the 
negotiations. See. http!//l?ewsrocHinbankofamerlca.e»mf%ess-kit/l3atik-amvrkft'-imionat’-mC‘rt ga g0.-se.u|ero en( 

^ Bank of America Mortgage Settlement Is Said to Be Deadlocked, N.Y. TIMES (June ll, 2014) at BI, available at; 
http ://dealbook,n}^imes. com/201 4/06/1 0/bank-of-america-mortgage-settlement-is-said-to-be' 
dead!ocked/?_phpnrue4&_iype=blogs&_r=0 
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.AMI U.S. House Jiidiciar>' 

Justice Department Hearing Statement 
February 2015 

a settlement was reached with a major semcer as part of a long-standing investigation. Naturally, 
Superintendent Lawsky had the temptation chosen by other politicians, namely, announcing an inflated 
big-dollar settlement headline based on fauity-math and harming investors and savers, Rather, he wisely 
chose not to fleece investors and everyday savers.® In conclusion, through Superintendent Lawsky’s 
responsible actions, N.Y. State consumers received more than $150 million in meaningful “hard-dollar” 
relief including restitution and housing, foreclosure relief, and community redevelopment programs 
supporting New York’s housing recovery.^ 

Another settlement defect has come to light. Hence, in the event that conditions underlying such 
a settlement materially change, the settlemeni terms should be re-visited. For example, a recent 
settlement contained a term relating to a large dollar value attributed to mortgage debt-forgiveness tax 
relief for the bank. Subsequently, Congress retroactively passed this lax relief legislation (which was 
foreseeable by many observers). Hence, one can say that the bank now has obtained a windfall. 
Accordingly, these settlement proceeds should either be clawed-back or reprogrammed in a way to help 
consumers directly. Otherwise, the party is avoiding the meaningful penally envisioned by DoJ officials. 

Steps Necessary to Remedy the Bank^Servicer Settlement Frocess 

We urge that any settlement must not allow bank-servicers to meet their obligations by 
performing their duties to investors any diflcrently or by using mortgages managed by them but which 
they do not 100% own {e.g., own or otherwise are assets owned by the servicer or an affiliate on their 
balance sheet) as part of such settlement. Additionally, we ask that as part of Congress' oversight the 
following reforms be instituted: 


^ blip:' hlAi^^.s^^i . C{^llrmur^cvbeal/20 i4/I2/'22/1K>^ld4l^vest<L»i'S-heavr-l^wskv’ (Lawsky “did not tap investors to pay 
some of the settiemenf s costs.”) 

^ httD://wmv,dfs.nv.gov/ahout/press201 4/prl4 1 222 1 .htm 
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* The Settlement Monitor should make public reports available on a periodic basis, reporting 
progress on clearly defined benchmarks and detailing whether any remedies are made using 
trust assets; 

® Investor stakeholder participation must be part of any process that will ultimately impact 
investors. Investors, teachers, seniom, pensioners, and the general public are important 
stakeholders in any settlement. Yet, investors have never been consulted about the Impact of 
the remedies which have been accepted by various government agencies in the past; and, 

® Finally, we ask that we be included in any negotiations from this point forward to make sure 
our economic interests ai‘e protected and not sacrificed by the parties the government has 
charged. 

A MI has been on-the-record as supporting a settlement of claims against the mortgage servic ers, 
as long as it does not harm average Americans, their 401 Ks savings, as well as government employee 
savings programs (e.g., the Thrift Savings Plan system). This means any settlement must be appropriately 
designed to address such alleged wrongdoing while not hurting innocent parties. AMI supports long- 
term, effective, sustainable solutions to the housing foreclosure crisis. It is generally supportive of a 
settlement if it ensures that responsible borrowers are treated tairly throughout the foreclosure process; 
while at the same time providing clarity as to investor rights and servicer responsibilities. The ultimate 
settlement should ensure that our clients, who were not involved in the alleged activities and, who 
likewise were not a participant in any negotiations, do not bear any of the cost of the settlement. 

Specifically, bank-servicers should only receive credit for moditying mortgages which they own 
100% and not those owned through MBS by third-pailics which are often pension plans, 401K plans, 
endowments and “Main Street” mutual funds. To do otherwise will damage the MBS markets further and 
limit the average Americans’ housing affordability and availability opportunities for generations to come. 


Conciiision 

Thank you for the opportunity to share the views of the Association of Mortgage Investors (AMI) 
with the Subcommittee. Please do not hesitate to use the AMI as a resource in your continued oversight 
and crafting legislative solutions concerning the many issues under review. We welcome any questions 
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that you might have about these settlements, mortgage servicer abuses, housing finance, securitization, or 
other mortgage industry topics. 


S 


o 



